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Diſcover the TruePrincieLEs of theGoveRnMENT, 
what Remevies might be likely to cure 
the GRrizvyances complained -of ; 
The ſeveral Pxovisroxs made by the LEGISLATURE, and 
thoſe recommended by IxDIVIpVALSs, have failed. 


5 5 
Ny ** —— N . 
X +73 ad A 
L 


Ut in fidibus, ac tibiis, atque cantu ipſo, ac vocibus concentus eſt 
quidam tenendus ex diſtinctis ſonis, quem immutatum, ac diſere- 
pantem aures eruditæ ferre non poſſunt, iſque concentus ex diſſi- 
millimarum vocum moderatione concors tamen efficitur et con- 
gruens : ſe ex ſummit, et inſinii, et mediis interjectis ordinibus, ut 
ſonis, moderata ratione civitas conſenſu diſſimillimarum con- 
ſinit, et quæ harmonia a muſicis dicitur in cantu, ea eſt in civitate 
concordia, arctiſſimum atque optimum omni in republica vinculum 
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Af. I. 
IN RODU Gran 4: 

IL ST: forte men, eourting popula- 
rity, are talking, i in general terms, of 
che 1 and the prerogatives of the people; 
and others, more particular, claiming to be the 
peculiar favourites, and profeſſing to be the” 
friends of the people, are for exalting the pows er 


of the houſe of commons, by taking away the 
B royal 
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ON THE CONSTITUTIONAL Book 1. 


royal negative (r); and publicly declare their 
approbation of the addition of an hundred 


members lately propoſed to be made to the 


houſe of commons, becauſe it would increaſe 
the power of that houſe : and, added to this, 
when men are ſo daring and abſurd, as to 
with for the annihilation of monarchy(2); and 
we are daily hearing an odious diſtinction 


made, of the king's /riends, and the friends of 


the people ; as if the king and the people had 
ſeparate intereſts; it may not, perhaps, be un- 
acceptable to an indulgent Public, to fee the 
ſentiments of a private individual, who, by 


no means preſuming on any merit of ſtyle, 


but rather wiſhing, in that reſpect, to make 
ſome apology, . is induced, with much diſtruſt 
and diffidence, to offer a few plain thoughts 
upon a ſubject of great importance, as a /7iend 
to the conſtitution, that is, as he underſtands 
the conſtitution, as a friend to both the king 
and the people, the king and the kingdom. 


(1) It is worthy of remark, that the very ſame doctrine 
was preached up by the Reformers, previous to the civil 
wars in the time of Charles I. CLAR. Hiſt. Rebell. fol. 
edit. B. v. p. 433. 452, 453. 473. 482. 411. 

(2) See NOTE [A] at the end. 
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CHAP. II. 


Of tho Runen ve Power: in conſidering which, 
it will appear that the Engliſh Government, 


_ although it bears a monarchical Form, is, in 


reality, rather a Republic. 


ISPUTES, ſuch as theſe I have men- 
tioned (generally fomented, perhaps, by 
the factious views of party), have in all ages, 
produced the greateſt misfortunes. In an- 


Misfortunes 
arifing from 
diſputes be- 
tween the 


king and the 


parliament, 


cient times, when the conſtitution was in its 


infancy, the nation was torn to pieces with 


contentions betwixt the king and the barons. 
Afterwards, the military genius of the feodal 
ſyſtem having declined, and commerce intro- 
duced a, new ſpecies of property (by which, 
in time, the baronies, or great part of them, 
were bartered away), we find a new power 
created in the houſe of commons; which, 


again, in its turn, became as dreadful as either 
of the others to the whole community. 


Lx us, then, enquire into the principles of 
the conſtitution ;_ and endeavour to find 
; B 2 | ſome _ 


Definition of 
the conſtitu- 
tion by Sir 
Will. Black- 
ſtone. 
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ſome means of avoiding, 1 in future, the like 


calamities. 


Tux political writers of antiquity (1), Sir 
William Blackſtone informs us, would not al- 
low more than three regular forms of govern- 
ment ; to wit, monarchy, ariſtocracy, and de- 
mocracy (2). And there may yet be a few 
perſons, who, like Tacitus (3), may treat the 
notion of a mixed government, formed out of 
them all, and partaking of the advantages of 
each, as a viſionary whim, and one that, if 
effected, could never be laſting or ſecure. 


Bur, happily for us, we know that the 
* Britiſh conſtitution has long remained, and, 


(1) BTAck. Com. Introd. ſect. 2. p. 49. 4to. 2d edit. 
(2) MonTEsQUIEU ſays, © The three different ſpecies 
© of government are, the republican, the monarchical, and 
< the deſpotic; the republican, i in which the body, or 
© only a part of the people, is poſſeſſed of the ſupreme 
power; the monarchical, in which a ſingle perſon go- 
< verns by fixed and eſtabliſhed laws; and the deſpotic, 
in which a ſingle perſon, without law, and without rule, 
< directs every thing by his own will and caprice.“ Sp. L. 
De 45 © k. | 


(3) BrAck. Com. Introd, ſect. 2. ps 50. 


y I truſt 
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I truſt will long continue, a ſtanding! ex- 
© ception to the truth of this obſervation. For, 
as with us, the executive power of the 
© laws is lodged in a /inple perſon, they have 
© all the advantages of ftrength and diſpatch, 
© that are to be found in the moſt abſolute 
© monarchy ; and, as the legiſlature of the 
kingdom is entruſted to three diſtin 
powers, intirely independent of each other; 
« firſt; the king; ; ſecondly, the lords ſpiritual 
© and temporal, which is an ariflocratical af- 
ſembly of perſons ſelected for their piety, 
their birth, their wiſdom, their valour, or 
their property; and, thirdly, the houſe of 
commons, freely choſen by the people from 
aniong themfelves, which makes it a kind of 
democracy ; as this aggregate body, actuated 
© by different ſprings, and attentive to dif- 
* ferent intereſts, compoſes the Britiſh' par- 
W*< liament, and has the ſupreme diſpoſal of : 
every thing; there can no inconvenience. 
be attempted by either of the three branches, 
but will be withſtood by one of the other 
* two; each branch being armed with a ne- 
R power, ſufficient to repel any inno- 
B 3 vation 
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| vation which it ſhall think —— or 
0 dangerous. | r Ty 


* Hex, then, is lodged the ſovereignty of 
the Britiſh conſtitution ; and lodged as be- 


neficially as is poſſible for ſociety. For in 
no other ſhape could we be ſo certain of 
finding the three great qualities of govern- 
ment ſo well and ſo happily united. If the 
ſupreme power were lodged in any one of 
the three branches ſeparately, we muſt be 
expoſed to the inconveniences of either ab- 
ſolute monarchy, ariſtocracy, or democracy; 
and ſo want . two. of the three principal 
ingredients of good polity, either virtue, 
wiſdom, or power. If it were lodged in any 
two of the branches; for inſtance, in the 
king and houſe of lords, our laws might 
be providently made, and well executed, 


but they might not always have the good of 


the people in view :; if lodged in the king 


and commons, we ſhould want that circum- 


* ſpeaion and mediatory caution, which the 
* WISDOM of the peers is to ford, if the ſu- 
* preme rights of legiſlature were lodged in 

the 
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© the two houſes only, and the king had no 
negative upon their proceedings, they might 
« be tempted to encroach upon the royal prero- 
*-gative, or, perhaps, to abohſh the kingly 
ce, and thereb y weaken ( if not totally de- 
feroy) the ſtrengtb of the executive power. 
© But the conſtitutional government of this 
© iſland is ſo admirably tempered and com- 
* pounded, that nothing can endanger or 
hurt it, but deſtroying the equilibrium of 
© power between one branch of the legiſlature 
and the reſt; for if ever it ſhould happen, 
that the independence of any one of the three 
* ſhould be loft, or that it ſhould become ſubſer- 
dient to the views of either of the other two, 
= * there would ſoon be an end of our conſti- 
* tution (4). 


By a careful obſerver I believe it will be In the houſe 
of commons 


found, that the houſe of commons, the demo- the laws for 

i oe ; ſecuring pri- 
cratical part of the conſtitution, is, agree- vate rights, 
ably to the notion of republicans, the great — 


wheel that moves the vaſt machine of go- public good, 
: 7 5 „ originate. 


(4): BLAck. Com. Introd. ſect. 2. p. 51. 


B 4 vernment. 
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The execu- 


tion intruſted ö 
Private rights of individuals, are allowed to 


to the mo- 
narch, 


executive power, in civil affairs. Sp. L. b. ii. c. 19. 


before they grant the ſupplies, yet it would 


o Pg 
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vernment. With that houſe all laws for ſe- 
curing the private rights of individuals, are 
permitted to originate, With them the holi- 
tical intereſts of the nation at large may be ſaid 
to be intruſted ; for, having the power of 
granting the hangs they can prevent any 
meaſure they may judge hurtful to the com- 
munity from being carried into action; and, 
when begun, from being further proſecuted. 


Bur, although the laws for ſecuring the 


originate in the houſe of commons, yet it is 
not permitted to the houſe to interfere 3 in the 
leaſt with their execution. That power, un- 
der proper limitations, 18 intruſted to the mo- 
narch (5). 


AND, with reſpect to the Political intereſts 
of the nation, although the houſe of commons 
have a right to judge of their expediency, 


be highly improper that they ſhould interfere 


(5) This is what is diſtinguiſhed by Monteſquieu, as the 


with 
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with the application of the money ger it is. 
granted. The execution of the meaſures for 
which it is deſigned, is therefore de jure, 
whatever it may be de fad, intruſted to the 
monarch; or rather, perhaps, to ſuch men as 

he chooſes to appoint to be his miniſters, 
aſſiſted by the advice of - ſuch: diſtinguiſhed; 
perſonages as his majeſty, and not the 1 
of commons, may call to his RN (60% 


Ip: 105 houſe of commons 26S any the: 5 for 
ſmalleſt proſpe& of advantage to themſelves. 


is from granting the ſupplies, they might be too 
he heedleſs in granting them. The executive, 
n- power muſt be lodged ſomewhere; and it was 
0 | thought there. would be. leſs danger of profu- 


ſion in one perſon than in a multitude. If the 
power had been in the houſe of commons, it 


ſts would have created nothing but contention. 

ns The public good would have yielded to pri- : | 

* vate intereſt. But, beſides, both in the ap- 

1d plication of the money which 1s granted, and” | 
re in various other inſtances, en uni- 
the 


(6) This may be diſtinguiſhed as the executive powers 5 
in Political matters. 


tn — __ 
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formity, ſecrecy, deciſion, and ſtrength or 


vigour in the execution, might often be indiſ- 
penſably and ab/olutely (7) neceſſary; and theſe 
would ſtrike with moſt force, like a bullet, 
when united in one perſon. And as the great 
political intereſts of the nation, in making 


and carrying on war, forming alliances, en- 


tering into treaties, making peace, and ſeve- 
ral other matters, could not, like the private 
rights of individuals, be bound by written 


laws, but muſt depend upon contingencies 


and events intirely uncertain, and might often 
require inſtant diſpatch; it ſeems to be a 
matter of neceſlity, that this power ſhould be, 
in a great degree, diſcretionary and abſolute ; | 
it was, therefore, moſt peculiarly fitted for 
monarchy. EO | 


(7) Sir W. RLacxsTONE lays it down as a principle, that, 
in the exertion of lawful prerogative, the king has guoad hog 
ſovereign power, and is -and ought to be abſolute ; that 
is, fo far abſolute, that there is no legal authority that 
can either delay, or reſiſt him. Com. b. i. c. 7. p. 250. 


2 57. where he very properly diſtinguiſnes between that 
abſolute power, which is veſted in the prince; and that na- 
tional reſiſtance, which may, poſſibly, be juſtifiable in the 


people. 


Bur 


meaſures for ſecuring the political intereſts of 
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Bur though the king in council is intruſt- 


| | ed with the adminiſtration of the meaſures to 
be purſued for ſecuring the political intereſt 


11 


of the nation; yet the only power almoſt 


which he exerciſes, is the appointing mini- 


ſters of ſtate, and naval and military com- 


manders, who are charged with the actual 
execution of thoſe meaſures, | 


AND though the adminiſtration of the laws 


for ſecuring the private rights of individuals, 


may be alſo ſaid to be intruſted to the king 
in council ; yet he can interfere no otherwiſe 
in their execution, than by appointing judges 
or miniſters of juſtice, 


| TaaT the judges may be totally uninflu- 
enced by the power which appoints them, 
they are enabled to hold their places, not 
during pleaſure, but ſo long as they ſhall well 
behave themſelves, 


THAT there may be no failure in the 
execution, either of the laws for ſecuring 
the private rights of individuals, or the 


the 


Subject to the 


reviſion of 


the commons. 


— * — 2 
3 
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Yet the mo- YET a notion b that the crown en- 
narch . : , ; -% 
thought to Joys the ſole power of actual government. In 

poſſeſs fowe- 
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the kingdom, the houſe of commons enjoy the 
privilege of impeaching all the great miniſters, 
PRs civil, and e 


Axp, that it may not:be in "a power of 
the crown to ſcreen the offenders, the king 
is not permitted to pardon them. 


Ax v, as a ſtill further ſecurity of the civil 
and political intereſts of the community, the 
trial by jury, and the liberty of the preſs, have 
veſted in the ſociety at large the judicial and 
cenſorial ens: | 


80 a primarily, ultimately, and ſubſtan- Y 
nally, the great efficient powers of the ſtate, 
legiſlative, inquiſitorial, judicial, and cenſo- 
rial, may be ſaid to be principally intruſted 
with the people. What would the moſt zeal 
ous republican have more? | 


begun power. Beneral, the crown and the government mean 
the ſame thing. The ſovereign,'as the by 
1s called, though only executing the meafures 


dictated 
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dictated by the legiſlature (the ſupreme 
authority), is charged with being the author of 
them. He alone was blamed by ſome for the 
late conteſt with the colonies, at preſent the 


what has been ſaid to the contrary, it is 
plain, that, at firſt, the war was as agree- 
able to a majority, amounting nearly to 


turned out unſucceſsfully, the crown again 


our arms might, perhaps, with as equal juſtice, 
have been attributed to a factious oppoſition and 
obſtruction, which, in time, was produced ta 
the executive authority in parliament, as to any 
miſconduct in the executive authority itſelf. 


% UNDER every monarchical eftabliſh- 
ment, it may be neceſſary to diſtinguiſh the 
prince from his ſubjects, not only by the 
outward pomp and decorations of majeſty, 
| but alſo by aſcribing to him certain quali- 
ties, as inherent in his royal capacity, diſ- 
tint from, and ſuperior to, thoſe of any 
y „ other 


an unanimity, of the parliament, and of the 
people alſo, as to the crown. When the event 


ſtates of America; although, notwithſtanding 


bore the obloquy ; although the ill ſucceſs of 


Erroneous + 
ideas of the 
words /ove- 
reign and go- 


Derument. 
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other individual in the nation: For, though 
a philoſophical mind will conſider the royal 
perſon merely as one man, appointed by 
mutual conſent to prefide over many others, 
and will pay him 'that reverence and duty 


which the principles of ſociety demand; 

1 yet the maſs of mankind will be apt to 
id" grow inſolent and refractory, if taught to 
| | | conſider their prince as a man of no great- 
1 er perfection than themſelves. The law, 
1 therefore, aſcribes to the king, in his high 
0 [ political character, not only large powers 
4 1 emoluments, which form his preroga- 
| tive and revenue, but likewiſe certain at- 


tributes of a great and tranſcendent nature; 


by which the people are led to conſider 
him in the light of a ſuperior being, arid 
to pay him that awful reſpect, which may 
enable him, with greater eaſe, to carry on 


the buſineſs of the government (8).“ 


IN a word, in England, the king is called 
en yet, in truth, the real (9), ſupreme, 


(8) . Com. b. i. c. 7. p. 241. 
(9) Ib. Introd. ſect. 2. p. 49. 
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FE 
h irreſiſtible, abſolute, uncontrollable authori- 
ral ty, in which the jura ſummi imperii, or the 
by rights of ſovereignty reſide, is veſted, not 
rs, in the monarch only, but in the king, lords, 
ty and commons united; in other words, in | | 
me legiflature. The king is, in fact, little The king the 
| Gs | great admini- 
to more than the great ADMINISTRATOR of Frater of the 
to | | government, 
| the government, or EXECUTIVE Power : it or executive, 
ats not /overeign, 


may, therefore, perhaps juſtly be queſtion- power. 
ed, whether the appellation of /e reign hath, 

in reality, produced that reſpect which was 
intended ; or, by attributing to him the ſole ; 
power of government, it hath not rather leſ- 
ſened the eſteem for his authority; and by 
directing the people, of late years, in their 
ſearch for a redreſs of grievances, to a wrong 
object, it hath not contributed to the in- 
creaſe of our misfortunes, rather than afforded 
the means of redreſs, | 


le, 


Conſtitution 
originated in 
the feodal 
law. 


queſtion where it is neceſſary to trace to 


men in Great Britain, than thoſe which regard 


| their concluſions : The object I mean, is the 
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c HAP. III. 


Origin of the Cbnſtitution. 


PERHATPS few ſubjects of inquiry have more 
engaged the writings and the paſſions of 


the conſtitution. But while ſome have directed 
their inquiries only to exalt the power of the 
crown, and others only to exalt that of the 
commons, few have tried the juſtneſs of their 
notions by the only object which could throw 
light on the queſtion, or indeed on almoſt any 


its ſource the hiſtory of an ancient law or 


conſtitution, and beſtow certainty upon T 
feodal plan of government (1). 


(1) Darrymy. Eſſay towards a General Hiſt. of 
Feod. Prop. 257. The feodal law formerly prevailed in 
ſo many countries in Europe, that Spelman (on Parlia- 


ments, p. 57.) calls it the law of nations in our weſtern 


orb. BLack. Com, Introd. 36, 


WHEN 


1 


| in 


lia- 


ern 


EN 
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pear to have been produced by very natural 
cauſes. When the barons were conſidered as 
repreſenting the tenants of their baronies, it 
was a natural en on the erection of 
4 burgage fiefs by the crown, for the burgage 


tenants, or burgeſſes, to be alſo repreſented 
in parliament. | And when great part of the 


; | baronies came into other hands, and the crown 
fell into the practice of granting its demeſne 
lands in cbunties, as well as boroughs, in ſief, 
by means whereof the number of the tenants 
in capite in counties (6), became greatly aug- 


mented, it was as natural, to cauſe theſe te- 


W nants to be likewiſe repreſented by knights of 
W the ſhires. Theſe ſeemingly were the real 

= primary cauſes of the origin and exten- 
ſion of the houſe of commons. If Edw. I. 


had been actuated only by the political mo- 


© tives which ſome have aſcribed to him, as he 
muſt know that the diſſipation of the pro- 
| perty of the barons had nn: Their. 


(6) his Eſſay towards a Gen. Hiſt, of Feod. 


1 c. 8. p. 265. 


E | - power, 


4% 


30 


Statute de 
Aonis condi- 
tionalibus. 


Statute guia 
emprores, 


power, would he ever have conſented to the 


been attributed to them ; but poſſibly thoſe 
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ſtatute De donis conditionalibus (7);; which, 
by checking the freedom of alienation, was 
the moſt likely means of preſerving that 
power? The truth is, the alterations origi- 
nated, not ſo much from any policy of the 
princes, as the genius of the times. If this 
had not been the caſe, ſuch an outrage would 
never have been ſubmitted to. The alter- 
ations had, however, the effects that have 


effects might not have been foreſcen at the 


1 


times the alterations took place. 


Tux ſtatute of 2a emptores, in the 
18 Edw. I., was the means, perhaps, of pro- 
ducing other important alterations, which 
probably at the time were never thought of. 
* Upon the diſmembering of a fief, new pur- 
chaſers were made to hold, not of the 
alienor, but of the chief lord of the fee of 


whom the vendor himſelf held the ſame (8). 


(7) Stat. 2 Weſtm. c. 1. 13 Edw. I. > 
(8) Datryme. Feod, Prop. 273. 
| „ If 


— w 
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If the vendor held the fief of the crown, 


the [6 purchaſer became the crown's vaſſal. 


He held immediately, that is, in capite, of 


the king. And as an addition to the num- 
ber of the king s tenants in capite, pro- 
duced a repreſentation by knights of the ſhires, 
ſo, by an addition to the number of the 
king's immediate vaſſals in boroughs, was, 
in proceſs of time, alſo produced an addition 
to the number of citizens and burgeſes. 


, Unpey Edv, II. the {a began to 
annex petitions (9) to the bills by which they 
granted ſubſidies (10);' and it has been face- 
tiouſly remarked, that they ſeldom. failed to 

paſs, in yy nen * f 


Bier | in he reign of Edw. III. an | import- 
ant alteration took place (11). The mem- 


bers of the Engliſh parliament, at this time, 


(0) See NOTE B 
(10) De Lorne, Conſt. of Eng. 41. 


_ (11) Brack. Com. b. iv. c. 32. p 427. Jonns. 
Monarchical Gov. c. 28. p. 276. See alſo Note (2) 


„ ; 


E 2 it 


Temp. 
Edu. III. 
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it is thought (becauſe, as ſome ay, they 
were not able (12), in their ſeveral peram- 
bulations, to'find one room capable of hold- 
ing them), came to be divided into two houſes. 
Hence, therefore, we ſhall often find them 
fetting up privileges ſeparate and diftin&t 
from thoſe of the lords. And as an a& had- 
before been obtained, that no tax ſhould be 
laid without the conſent of both lords and 
commons ; ſo now the commons declared, that 
they would not, in future, acknowledge any 
law to which they had not aſſented (13). 
Thence they clearly became a part of the. 
legiſlature. And ſoon after this, they ex- 
erted the important privilege of impeach- 
ing (14) ſome of the firſt miniſters of 
ſtate (15). 5 1 


(12) DALI RMP. Feod. Prop. 268. Home's Eflays 
on ſeveral Subjects, 41. | | 

(13) See NOTE [MJ]. | 
. (14) DE Lol IE, Conſt. of Eng. | 41. 
(15) See NOTE INI. 


IN 
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- In the reign of Richard II. (16) they firſt. 


= choſe a Speaker. They had then gained ſuch 
| an aſcendency, that, in the firſt year of the 


ſucceeding king, they even attempted to ſhare 


W with the „ in their Juckcral capacity (17). 


IN the ſeventh year of this king's reign 


vas made the firſt petition againſt an undue 


36: 


T emp. 
Rich. II. 


election of members to ſerve in parliament. 


And it is to be obſerved it was made to the 


Y king, lords, and commons (38); 


"TILL the reign of Richard i. (19) who 


made a baron a Bs of Honour, by con- 


( 4 Hama 8 Eflays on ſeveral Subjects, 41. Hume's 


* Hiſt, Eng. vol. iii. p. 3. JOHNSTON on Monarch, Gov, 
C. 28. p. 276. 280. 


* 


- (17) Rurrntar's Pref. to Stat. at Large, 14. It 
would certainly have been deſtructive of liberty, had im- 


peachments been tried in ihe houſe of commons. Repre- 


ſenting the people, they would have been, as it were, the 
party injured, the accuſer, and judge. Sp. L. b. xi. c. 6. 


Being no court of judicature, they have no authority to 


adminiſter an oath. 


| (18) JounsToN on Monarch. Gov. c. 28. ſ. 10. 
W where this ſubject is pretty much enlarged on. 


(19) BLack. Com. b. i. c. 12. p. 400. I Inft. 9. 
8815. Fan. Angl. 2. ſ. 66. | f 


3 | . ferring 


— 
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ferring it on divers perſons by his letters pa- 
tent, there were no other barons. among the 
Peerage but ſuch as were ſummoned, by writ 
in reſbect of the tenure of their lands, or baro- 
nies (20). Originally the poſſeſſion of a ſief 
conferred the honour of nobility and an 
office over certain diſtricts. But when the 
peerage, from being feodal, territorial, and 
official, became allodial, perſonal, and hono- 
rary, it was eaſy to ſee, that the ancient 
dignity of the peerage would be leſſened, and 
that the power of the antient barons would 
be weakened. MonTESQuiev (21) fays, 
that © as the dignity of a monarch is inſe- 
parable from that of his kingdom, fo is the 
© dignity of a nobleman from that of his fief.” 
And yet it is probable that the important con- 
ſequences which naturally aroſe from this de- 
parture from the feodal ſyſtem, were neither 
intended nor foreſeen by King Richard. 


* UNDER Henry IV, the commons refuſed 
to grant any ſubſidics before a preciſe anſwer 


(20) DaATR YM. Feod. Prop. 269. 
(21) Sp. L. b. v. c. 9. 
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was given to their petitions (22).” And in 
ſubſequent times, grievances and ſupplies were 
made to go hand in hand: which practice 
was carried to ſo dangerous an excels as 
almoſt to threaten the extinction of the up- 
per houſe of parliament; and occaſioned a 
ſtanding order of that houſe, to reject any 
bill whatſoever to which a money-bill was 
tacked, : | 


6: FORMERLY, all bills were drawn.in the 
form of petitions, which were entered upon 
* the parhament rolls, with the king's anſwer 
© thereto ſubjoined, not in any ſettled form 
* of words, but as the circumſtances of the 
© caſe required : and at the end of each par- 
* liament, the judges drew them into the 
form of a ſtatute, which was entered on 
* the fatute rolls. In the reign of Henry V., Temp. 
to prevent miſtakes and abuſes, the ſtatutes 1 
* were drawn up by the judges before the 
end of the parliament (23). 


(22) DE Loxrur, Conſt. of Engl. 77. 
(23) See NOTE [COJ. 3 
| E "0 © AND 


48 
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. Ap in the reign of Henry VI. bills 
in the form of acts, according to the mo- 
dern cuſtom, were firſt introduced (24). 


n. Tux ſtatute of 4 Hen. VII. c. 24., we are 

| told, was craftily and covertly contrived to 
facilitate the deſtruction of entails (2 5), in 
order © (26) to weaken the overgrown power 
of the nobles'. But, inſtead of its being I 
founded on this or the more narrow policy 
of © amaſling treaſure into the king's cof- i 


fers (27), may it not more reaſonably be 
preſumed to have ariſen from the circum- 


ſtances of the times, and the change Which 
had happened in the feodal tenures ? ? 


THE ſtatute was certainly agreeable to the 
temper and genius of the people, which were 
bent againſt the feodal ſyſtem. The martial 


ſpirit of the nation had declined ; a commer- 


(24) BLack, Com, b. i. c. 2. p. 181. 


% b; iv. c- 33- Pp. 422; 
(26) Ib. b, ii. e. 7. p. 118. and b. ii. c. 21. p. 35+ 
(27) Ib. b. iv. c. 33. p. 422. 


cial : 
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cial diſpoſition had ariſen. The landed men, 


me monied men, found their views equally 


reſtrained by entails; and the lawyers had long 
W inveighed againſt them. It is true, the great 
7 lords, for ſome time, forbore to make any po- 
ſitive alteration in the law which might affect 


I entails, but they were diſcountenaneed in 


courts of juſtice; as was alſo the new con- 
trivance, to make a forfeiture of the eſtate in 


| ls of Alien (28); whilſt ſuch devices as 


had been invented to elude the old entails, 
were ſupported (29). So early as in the reign 


1 of Edward IV. the deviee of a common reco- 


very to bar an entail, received a judicial de- 
ciſion (30). Mr. As TLE, in his publica- 
tion of the will of Hen. VII., ſeems to give, 
in very accurate terms, the true idea of this 
matter. He ſays, that Hen. VII. gave 2 
fatal blow to that formidable body | the nobles], 
by the ſtatute paſſed in the fourth year of his 
reign, by which the ſanction of the law was 
given to that method of barring entails, which 


(28) Core Lirtr. 377. 
(29) Bacon, Abr. voc. Fine and Recovery, 547. 
(30) Tarcarum's Caſe. : 


0 had 
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had hitherto reſted chiefly! on the deciſion of 
lawyers ; and by facilitating the alienation of 
land, he gave occaſion for the diſperſion of 
that property, which is ever accompanied by 
power. Sir WILLIAM BLACKSTONE (31), 
who ſeems to have imbibed the notion that 
the ſtatute was obtained through the craft.and 
ſubtlety of the prince, indeed admits, that 
when the ſtatute was paſſed, common reco- 


veries had not obtained their full ſtrength 
© and authority.“ Therefore it follows, that 
the alteration made by this ſtatute was not 
altogether occaſioned by a deſire in the prince, 
either to © weaken the overgrown power of the 
* nobles,” or to amaſs treaſure into his cof- 
* fers;* but that the ſtatute was a concurrent 


cauſe, which naturally aroſe from an inſen- 
ſible alteration in the feodal ſyſtem ; the mar- 
tial tone of which had yielded to the milder 


voice of commerce. 


WHEN the alteration took place, many im- 
portant conſequences, which were not, per- 


(31) Com. b. ii. c. 7. p. 118. 


haps, 


PSy 
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haps, foreſeen, were, however, to flow from 
the diſſolution of entails, and the conſequent 


tranſition of property (32). ems 


Ir we may credit ſeveral writers, theſe | 


conſequences have been prodigious. Sir 


Henry WOTTON, | ſo early as the days 


: | of Queen Elizabeth, uſed to ſay, that 
W © the reign of Henry VII. had ruined the 
'£C Engliſh monarchy (33).' 

our own times (34) tells us, That the ſtatute 


And a writer in 


6 of 4 Hen. VII. has transferred the weight of 


© the ancient barons to the houſe of commons, 


© has ſunk the authority of the nobility for ever, 


and even bound down the crown within ſuch 


© limits, ſince the Reſtoration, as neither force, 


W © nor artifice, nor corruption itſelf, have hi- 
W © therto been able to break aſunder.” 


TuH1s is a heavy charge; and yet it is, perhaps, 

better founded than may generally be ima- 
gined, if the ſtatute of 4 Hen. VII. were the 
cauſe of the great addition which was ſoon 


(32) DATR YM. Hiſt, Feod. Prop. c. iv. p. 137. 
(33) Dr. Squirs on the Anglo-Sax. Gov. 345. 
(34) Dial. on the actual State of Parl. 
afterwards 
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Boroughs, 
&c. reſtored 


and created 


from Hen. 


VIII. to 


Cha. II. in- 


cluſive. 
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afterwards made to the houſe of commons, 
The addition I mean, is that which is men- 
tioned in Serjeant GLANVILLE's Reports, 
and is as follows : ns | 


Boroughs, &c. reſtored | Bawaghs, &c. created by 
by K. Hen. VII. | 


K. Hen. VIII. 
No. of | "ws No. of 


Memb. | Memb. 


Orford = 2 oof. RY Angelſea county 


— 


Beaumaris 
Brecknocłk county 
Brecknock town 
kids 585 Cardigan county 
: Cardigan town 
| Carmarthen county 
Carmarthen town 
1 Carnarvon county 
| Carnaryon town 
Denbigh county 
1 Denbigh town 
| Flint county - 
Flint town = 
Glamorgan county 
Cardiff = 
Merioneth county 
Montgomery county 
Montgomery town 
Pembroke county 
Pembroke town 
Haverfordweſt = 
Radnor county 
New Radnor —- 
Monmouth county 
Monmouth town 


© Cheſter county 


2 
| Cheſter city „ 
„ Berwick upon Tweed 


ml to — — yy my wy — — wy — — wy wy my wut —Ṽ God tug pgs beg fy — — — 


34H. VIII. 
c. 13. 


7 


— 
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I Eliz. Tregony - 
5 Elia. Beverley - 
3 Eliz, Eaft Rerford - 


1 
2 mw 


Bortughs, &. reflored by 
&. ZE | 


. - 
—» * 5 , & * 
af 


rav. Vi. Lancaster 2 
124 Preſton 2 
| Wigan 2 
2 | Liverpool 2 
=S Edw. VI. St. Albans — 2 
1 | Petersheld - 2 
Litchfield _- 2 
Heydon © 2 | 
IMS. - 2 
Ripon * 2 | 
20 
rn 
Q. M. Droitwieh = 2 


Woodſtock 5 2 


„ 


By 2, Ebzabath. 


Carry over 
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1 Boroughs, &c. created by 


K. Rau. V 


1 kav. VI. Thetford 
Peterborough 


6 Edw. VI. Saltchk 
+ Camelford 


Grampound 
Boſſine — 
Michel — 
Newport = 
Maidſtone « 
Weſtminſter 


By 2. Mary. | 


i Q. M. Ayleſbury 
| Morpeth 
Banbury . = 


„ — 1 


Boroughbridge 


Alborough 


[i Caaſtle — 


olvrpy 


Carry over 


"| 


Brackley * 
Boſton 


Weſtlow Xt 


Penryn - 


Knareſborough 


46 P. & M. Higham Ferrers 
Abingdon Wo 


St. Ives . 


1 


22. 


N „ | 
o lo enen 


5 Ilses 


2 


3 


62 


e &c. reſtoredl * 
2; Elizabeth, 


No, of 
Memb, 
Brought over 6 


27 Eliz. Yarmouth in the ige ) 2 
Newport } of Wight 1 
Andover — 


By K. James. 


Harwich 
Eveſham 
Ilcheſter 
Pontefract | 

„ ee — 
Wendover 
Great Marlow 
Hertford 
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| 


2 


8 


8. 
O SSS 


* — 


1 Eliz. 


27 Ele. Kellington 


Badk 1. 


Biroughs, c&c. created by 
Qi Elizabeth, 

| No, of 

1 


Brought over 6 
Sudbury 
St. Germains 
St. Mawes 
Stockbridge 
Tamworth 
be Eliz. Eaftloe 
Fowey 
. Cirendeftet 
-Queenborough 
_ Chriſtchurch 
| Aldborough, Suffolk 
| Eye 
14 Eliz. Corffe Caſtle 


: Berealſton 
Biſhop Caſtle 
Newton, Ile of Wight 
Lymington 
Whitchurch: -. 
Haſſelmere 
Richmond 


SSS S888 


> | \ 
DD » Hh 


By K. James I. 


Cambridge Uni- 
verſity 
Oxford Univerſity 
Bewdley 
Tewkeſbury 
"Tiverton 


St, Edmond's Bury 
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rouo bs, &c. reſtored by | Boroughs, &C. created by 
OE 
f No. of „ No. of 
Memb. Memb. 
4cha. I. Weobly 2 None 8 
MM.ilborn Port 2 | FR 
3 15 Cha. I. Seaford - 2 
| 16 Cha. I. Cockermouth 2 
| | Oakhampton 2 
; Honiton | = 2 
| Aſhburton 2 
Northallerton 2 
Malton - 2 2 
) | e 18 0 
) By K. Charles II. By K. Charles II. 
TO 5 0 | = 25 Durham county 
2 |: Durham city 2 
2 | Newark up- 
2 129 C. II. 5 on Trent | 2 
. 7 OT. | - 
2 Summary. 
2 | Reflored, | Created. | 
2 By K. Henry VIII. 2 | By K. Henry VIII. 3 
2 Edward VI. 0 Edward VI. 3 
5 Q. Mary = 4 Q. Mar 1 
8 Elizabeth 5 12 Elizabet — 48 
K. James J. 16 K. James I. . 
„q Charles II. 6 
3 N s . 
Ls 72 | | 143 
Total reſtored and created in thoſe (35) reigns 215 
2 (35) Bu ROB, in his Pol. Diſquiſ. 61, ſays, That in 
en. VIII. “s firſt parliament, there were 148 counties and bo- 
2 oughs, which ſent members, and the whole number of the 
I ommons was . - -. 
2 o which number add the number contained in this liſt - 218 
2 Hadit makes the exact number of members at preſent con- | 
2 tained in the houfe of commons, excluſive of the 45 
for Scotland, wiz - - - oo 513 
— > that, taking in the 45 members added for Scotland at the 


ery nearly doubled, ſince the beginning of the reign of Hen. VIII. 
e natural conſequence of which mult be obvious to every one.“ 


nion, the number of members in the houſe of commons has been 
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TukszE were important alterations; and 


King Henry VIII. having added to the houſe 


of commons, as we have ſeen, 35 members, 


Edw. VI. = 1 

Q. Mary — 21 

Elizabeth - - 60 
In. all 164 


the nation ſoon felt, that the balance of the 


governing powers was altered ; and that the 
undue weight, with which it had been loaded, 


whilſt the power was veſted either in the king 


or the nobles, was no leſs heavy when tranſ- 


ferred irito the hands of the commons. 


| Many are the encomiums which have been 
paſſed on the reign of Q. Elizabeth, and 
much the obloquy on thoſe of her two im- 
mediate ſucceſſors. But, perhaps, no conſi- 
derate perſon, diveſted of partiality and pre- 
judiee, will now deny, that both the praiſe 


and cenſure were unmerited; at leaſt, in the 
extent in which they have been generally be- 
ſtowed. | 


Tas 


FA AI /=/ eo = hs Mw moo ws «ay 
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ſhall endeavour to give a ſhott account of 
their progreſs, and to take a chronological 
view of the powers which have been * 


| ſively aſſumed by the latter. 


2 


1 WILL 3 1 for granted, what 1s generally 


W imagined, that the barons, and ſuch as held 
| in capite of the crown by knight-ſervice (the 
number of whom, towards the end of the 


conqueror's reign, was about ſeven hundred), 
were intitled to be of the king's council, or, 


The barons 


as it was afterwards called, parlament, Un- 


der the barons was an infinite number of 
men of a laviſh condition, called /ervi, vil- 
lani, bordarii, and very few ſocage (21) te- 


nants of poor and [ling poſſeſſions (22). 


(21) The feodal notion in time became ſo ſtrict, that 
all the lands in the kingdom were ſuppoſed to be holden 


immediately, or mediately, of the king. According to 


Sir EDwarD CoKE, we had not properly allodium ; that 
is, land of a ſubject that was not holden of a luperior. 
1 Inſt. 1. BIAck. Com. b. i. c. 10. p. 367. and b. ii. 
c. 5. p. 60. ST. AMAND. 26, 27. 2 Rap. Hiſt. Eng. 
Diſſert. Ang. Sax. Gov. 196. note. 8vo edit. STUART's 
View of Soc. 106. Mapox, Bar. Ang. p. 30. Dr. 
SQUIRE on the Anglo-Sax. Gov. 108. 


(22) DALRT Mu. Feod, Prop. 262. 
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But for theſe, it was perfectly i in the genius 
of the feodal, that is, military conſtitutions, 
to have little regard (23). Arms only were 
deemed honourable (24); and, as every other 


occupation would of courſe be accounted 1 


baſe and ignoble, it is not to be wondered, 
that ſuch a difference was made between the 
condition of predial and military tenures. 


© HowEvER, a policy that excluded ſuch 


numbers from the rank and privileges of ci- 


tizens, was ſo far a defective one. And this 


defect would become more ſenſible every 


day, in proportion to the growth of arts, the | 


augmentation of commerce, and the ſecurity 
the nation found itſelf in from foreign dan- 
gers. The ancient military eſtabliſhment 
would now be thought unjuſt, when the exclu- 
ſive privileges of the ſwordſmen were no longer 


ſupported by the neceſſities of the public, 
and the wealth of the nation made fo great 


( 35 ens 8 Mor. and Pol. Dial. _ 
(24) Ib. 209. 


a part | 
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a part of the force of it. Hence aroſe an im- 
portant change in the legiſlature of the king- 
dom, which was much enlarged beyond its 


former limits.“ But this was done by de- 


grees. THEY 1 39h iP py 


* FirsT, the number of tenants in chief, | 


or the king' 8 frecholders, was much increaſed 
by various cauſes, but chiefly by the aliena- 
tion which the greater barons were permitted 


to make of their fees. Such alienation could | 
not be made without conſent of the prince 2 

but his conſent became neceſſary, or was ob- 
tained, at leaſt, on ſome extraordinary occa- | 


ſions. Thus, when the faſhionable mad- 


neſs of the croiſades had inyolved the greater 
barons in immenſe debts, in order to diſ- 
charge the expences of theſe expeditions, they 
were allowed, in Henry the Secand's reign, to 
alienate their poſſeſſions, The conſequence 
was, that the leſſer military tenants multiplied 
exceedingly. And as each military tenant 
in capite was intitled to' a ſeat in the great 


council, or parliament; and wan of them 


D 2 | were 
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the ſhires, 


—— came; Dey 
— 


— __ 


burgeſſes. 


Citizens and 
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Were poor, and unequal to a perſonal attend- 


ance, it was found convenient to give leave 


to the inferior tenants in eapite, to appear in 


the way of repreſentation. And this was the 
origin of what we now call THE KNIGHTS 


OF THE SHIRES (the owners of knights 


fees (2 500 who, in thoſe times, were appoint- 


ed to repreſent, not all the freeholders of 


counties, but the leſſer tenants of the Crown 
only. For theſe not attending 1 in perſon, nor 
having any lord paramount to ſpeak for them, 
would otherwiſe have had no place in | the 
king s council (26). 8 5 


. 


Tx riſe ir citizens ( 270 0 burgeſſes (28) 
that is, repreſentatives of the cities and trad- 


(25) See 1 Edw. II. ſt. 1. 
(26) See NOTE [K J. 
(27) Hunp's Mor. and Polit. Dial. 210. 


(28) Lord LyTTLETON ſays, Writs for the election of | 
citizens and burgeſſes were not originally ſent to ſheriffs, 


bnt directly to the cities and boroughs (3 Lord LyTr. Hiſt, 


Hen. II. 412.) The firſt regular ſummons we meet with, 
directed to the Sheriff; for the election of citizens and bur- 
geſſes, is in the 23d of Edw. I. RurFntay's Pref, to 
Stat. at Large, 10. 3 Lord LyTT. Hiſt. Hen, II. 237. 


ing 


* 
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ing towns, muſt be accounted for ſomewhat 


differently. 


| © In the Saxon times, the inhabitants of 


the towns, or the burgwaren, were in the 


loweſt condition; yet, for the benefit of trade, 


they had formed themſelves i into communities 
and gilds : a though ! in a manner the property 
of others, and ſubject to the officers and ma- 


giſtrates of thoſe in whoſe dominion they | 
were, yet with reſpect to each other in mat= 


ters of trade, they were allowed to have their 


own laws and police. As the Normans were 


further advanced | in the arts of life, than the 
Saxons. had been, the inhabitants of the 
towns grew in ſome eſtimation ſoon after the 
conqueſt : the Norman kings and lords be- 
ſtowed upon thoſe communities and gilds 
which they found erected for the benefit of 


their members only as traders, the privileges. 


of men and of freemen : they enfranchiſed 
the inhabitants; to the communities, by way 
of appanage, they gave territories in perpe- 
dar ; they farmed to them their own cenſus 


. and 
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and taxes; they withdrew the officers, 'who, 
in right of the king or the lords, had go- 

verned the town, or collected its taxes; 


and allowed the inhabitants courts, and offi- 

cers and magiſtrates of their own. The 

| charter of enfranchiſementof Great Yarmouth, 

by King John, points out moſt of theſe alter- 
ations; and relates (29) QD progenitores do- 

mini regis tenuerunt, predictum burgum, 1 in ma- 

nibus ſuis proprits, Percipiendo omnia proficua 

inde exeuntia, de portu, uſque ad tempus Fo- 

annis regis qui conceſſit villam, burgenſibus 

, ville, ad feoar firmam. The gift of the terri- 

tory in perpetuity, and the feofarm of the 

cenſus and taxes in perpetuity, conſtituted a 

ſief, not in the particular members of the 

community, but in the community itſelf f in 

general. This fief was faid to hold by a te- 

nure from the ſubject of it, called burgage ( 30); 
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the community repreſented by the governing 
| part of the borough was the vaſſal : and when, 
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(29) Brady. Bur, Append. 
_ (39) BLack. Com. b. ii. c. 6. p. 82. 5 
| either 
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either by the original right of the king, or by 


a right derived to the king from a lord, the 
king was ſuperior in this fief, that govern- 


ing part was the immediate vaſſal of the 
W crown; and if the members of it obſerved the 
: feodal principles and orders, they owed at- 
1 tendance in parliament, not as barons, but as 
vaſſals to the crown; and if not in perſon, 


from the inconveniency of their too nume- 


rous appearance, yet by repreſentatives elected 


by themſelves (31). And poſſibly it was the 


repreſentation of burgeſſes, that paved the 
way for a repreſentation of the other in- 


ferior tenants in 7 capite, by knights of the 


ſhire (32). 


* 


Ir is true, that this privilege of the com- 
mons, which in time procured for the people, 


by their repreſentatives, the power of propo- 
ting and making, or at leaſt of propoſing and 


(31) Dar. Feud. Prop. 263. 


(32) Th. 266. 2 Rar. Hiſt, Eng, Diflert. Ang. 
Sax, Gov. 176. 8vo edit. 


D 4 „ * 


The right of 
repreſenta. 
tion at firſt 
lightly 
elteemed. 
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conſenting to, or diſſenting from, thoſe laws, 
by which they were afterwards to be govern- 

| ed, at the firſt was but lightly eſteemed. - At 
that time (33), a ſeat in parliament was not 
the road to honour and preferment; and-it 
was found neceſſary for the ſheriff, even to 
demand ſureties of the members to appear 
and perform the ſervices required of them (34). 
Barons denied their tenures (35), boroughs 
denied their title (36), and ſhieriffs returned, 
that in whole counties they could not «get a 
burgeſs to ſend: * 0 579. From the frrſti an- 
degra Agvorod: 3 L 

(38); r Hig, of. POR 1 vi. p. 563. note; 


(34) SQUIRE on the Anglo-Sax. Gov. 30 b. 


(35) DLR VYUur. Eſſay towards a Gen. Hiſt, of F cod, 
Prop. c. 8. p. 266. : 


(36) Patents of exemption were antiently. 3 to 
particular perſons and boroughs. PRyNNE's Animad. an 
4 Inſt. p. 32. and MAppox's MSS. in 1 the Britiſh __ 
teum, No. 13. tit. PARL. © 1 

(37) No mention is made of knights or burgelſes in 
the 23 Edw. I. m. 8. dorſo; nor in the 27 Edw. I. 
m. 17. dorſo. We find the like omiſſion in ſeveral other 
inſtances. In one ſummons of the 23d Edw. I. the ba- 
rons only are mentioned. Sce likewiſe the Commons Pe- 
tition, 13 Edw. III. Cotton's Abridgm. n. 23. Allp 
5 Rich. II. flat. 2. e. = 


troduction 
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troduction (38) (at leaſt as far as it is known) 
of citizens and burgeſſes into parliament, vis. 
from the 49 Hen. III. to the 22 Edw. IV. 
that is, upwards of two hundred and eighteen 
W years, ſo little was the diſtinction or honour 
of being a repreſentative ſought for, that in 
all that time there were only two or three in- 
ſtances (390) of controverted elections. Towns 
frequently ſaw with indifference the privilege 
taken from them by their ſovereign, and 
a given to others. Royal mandates iſſued to 
me ſheriff to return (40) particular per ſons. 
The borough members in a county were, 
choſen, along with the knights of the ſhire, at 


”1 the county-court, and returned by one and the 
= {ame indenture (41). PRYNNE (42), and 
the Author of Legiſlative Rights, Ne. (43), 

produce authorities to prove, not only that 
formerly the ings of England, at their arbi- 
trary pleaſure, nominated what boroughs ſhould 

(38) See Note (17), p. 3t. 

(39) PRyYNWe, Brevia Parl. rediv. 137. | 

(40) Lord BoLrxGBroke's Diſſert. on POWs I 59. 
(41) Brady on Boroughs, 158. 


(42) Brev. Parl. red. 175. 
43) 2 Edit. p. 101, 111. x13. Ire. 


. * 
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| fond members to parliament (44), and 250 
the members ſhould be (4 5) 3 but that even the 
ſheriffs did the ſame (46), One authority (47) 
goes ſo far as to ſhew that Edw. III. named 
all the depulics. | And the Author of Legiſla- 
tive Rights, &c. himſelf admits, that not 
only our kings, formerly, called up : whom 
they pleaſed [from the boroughs], but that 
they diſcontinued, as occaſion ſerved, the call- 
ing up of others, and ſometimes allowed even 
counties a repreſentation. in parliament, and. 
ſometimes 20. Inſtead of giving a great 
price for a ſeat. in parliament, as is now 
the conſtant practice, of ſo ſmall a value 
was the privilege formerly eſtimated by the 
perſons elected, that they received wages for 
weir attendance (48). And the ede, ſo 


(44) part ii. of a Brief Regiſter, 172. 

(45) Ib. 64. See LL. 45 Edw. 3. m. 2. dorſ. 

(46) Brev. Parl. red. 231. 234. 

N BRADY's Anſw. to PETYT, 161. 

(48) The barons, as ſerving for the tenants of their ba- 
ronies, were exempt from contributing to thoſe wages. 
Ray. Hiſt. of Eng. vol. ii. Differt. Anglo-Sax. Gov. 
p. 176. 8vo edit. And tenants in ancient demeſne alſo 
claimed a like exemption, Lord LyT, Hiſt. Hen. Il. 
vol, iii. p. 225. ; 

far 
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far from coveting the right of election, know-. 
ing that any act which might affect their own' 
particular rights, muſt equally affect the whole 
kingdom, looked upon it as a burden to pay 
wages for what they deemed no advantage, 
and petitioned to be relieved: from it (409). 


; The members of the houſe of commons 


were proſecuted by indictment in the King's 


Bench, for departing from parliament with- 
out leave from the erown (50). The corpo- 


rate bodies in ſome towns, perhaps, ſome- 
times, becauſe they paid the wages, aſſem- 
bled together, without ever conſulting the 
commonalty, and returned whom they 
pleaſed (51); and hence, perhaps, in ſome in- 

(49) SqvIRE on the Anglo-Sax. Gov. 32 r. ; 


(50) Thirty-nine members were indicted for this of- 
fence in the reign of Philip and Mary. Nor was this at all 
wonderful, when it is confidered, that members of par- 


| lament were formerly reckoned the crown's own men; 


and therefore not liable to be called to account before any 
other than the king's court. Sci on the Anglo-Sax. 


Gov. 317. 351. 


{ 51) This was aQually the caſe at Hull ( nk, I doubt 


| not, at many other places) formerly, though it is very 


Cifterent at preſent, 
ine 
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ſtances, may have ariſen the privilege of re- 
turning members by Corporations, or /elef 
bodies; whilſt the principal burghers i in other 
places, poſſibly often for a ſimilar reaſon, 
may | haye laid the foundation of burgage te- 
nmurec, and of the right of election, by paying 
ſcot and lot; privileges which, however ſanc- 
tioned by time, as private property, ſeem fre- 
quently to have been aequired by this, diſin- 
heriſdn of the public. 


CHAP. VI. 


The Riſe and Progreſs of that Power which has 
been acquired by the Houſe of Commons. 


hr E commons, however, were not 

' wholly inſenſible of the importance of 

the ſituation they had gained: and as the | 

Magna char- magna charta. of King John had promiſed | 
ta, temp. 


K. Jen. that no ſcutage or aid ſhould be impoſed, 
0 except 
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© except by the common council of the king- 
dom, but for redeeming the king's perſon, 


« for making his eldeſt ſon a knight, and for 
© once marrying his eldeſt daughter,” and 
that, to have a" common council of the kirlg- 
„dom, to affeſs an aid, (otherwiſe than in 


: | © the three aforeſaid caſes, or to aſſeſs a ſcnt= 


© age, he would cauſe” to be ſummoned the 
* archbiſhops, biſhops, abbots, earls, and greater 
* barons, perſonally, by his letters ; and, be- 


; | © ſides, would cauſe to be ſummoned, in ge- 
W © neral, by his ſheriffs and bailiffs, a// tbe/z 
obo held of him in chief (1):“ fo afterwards, 


the citizens, burgeſſes, and tenants in ancient 
demeſne, who, for a while conſulted together, 
ſeparately and apart from the greater barons, 


and ane of the ſhires (2), thought that the 


( 1) Magna charta of King John, c. 12. 14. . 


Tracts, vol. ii. NE I WY Brit, b. i 4.4. * 


ſ. 2. p. 369. 616. 


(2) It appenrafrom the trend tranſcribed by Brady, 
Append. No. 12, 13. that the citizens, burgeſſes, and 


45 


tenants in ancient demeſue, conſulted together, and apart „ 


from the prelates, earls, barons, and nights of the ſbires, 
in the 34 Edw. I. 


aids 


Statute e 
tallagio non 
concedendo, 

temp. Edo. I. 
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aids and ſcutages ſhould” have their conſent, 
as well as that of thoſe barons and knights: 
accordingly. the ſtatute of 25 Edw. I. e. 6. 
l that no manner of aids, taſks, nor 

prizes ſhould be taken but by the common 

« aſſent of the realm, and for the common 

* profit thereof,” ſaving the ancient aids and 
prizes then due and accuſtomed ( 3); and i 
the ſtatute de zallagio non concedendb, 34 Edw. | 
J. ſtat. 1 enacted, that no tallage ; 


© or aid ſhould be taken or levied without 
© the good-will and aſſent of the archbiſhops, 


£ 


© biſhops, earls, barons, #nights, burgeſſes, and 
8 other freemen of the land.“ 


9 


80 chat 1 charta, mitigating the rigour 


of the feodal law, not only laid the found- 


ation of civil liberty, in an excellent judica- 


ture; but, in conjunction with the tat, | 


of 25 Edw. I. c. 6. and 34 Edw. I. ſt. 4. C. 1, 


(3) The ordinary aids which had been long accuſtom- 


ed, were the three for making the king's eldeſt ſon a 
knight, marrying his eldeſt daughter, and redeeming his 
. perſon from captivity. | 


(4) See alſo the ſtatutes of 25 Edw. L c. 5. & 6. and 


141 Saw. til. it. 2. Cc. 1. 


may 
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may be ſaid to have alſo laid the found- 
ation of politichl e in an excellent _ 


4 


lature. ; > SISES 


Ir has been fait by ſome, that the pris 


vilege of fitting in parliament was given to 


knights of the fblres in England, by Simon 


de Montfort, to ſecure him in his power. It 
has been ſaid, that the ſame privilege was 
given to the ciligens and burge//es by Edw. I., 


in order to procure from them ſupplies, when : 


he was at war with France, and foreſaw. it 
N from Scotland. - The miſtake ariſes from at 
tending 8 to political, and too little 


W to natural and to feodal views. The feodal 
W ſyſtem, flow and regular in its movements, 


was not to be whirled about, in ſubſervience 
to miniſters, or even to exigencies. The ranks 
of the ſtate, intitled to government, were 
fixed in the original conſtitution ; gradual 


alterations in the conſtitution might produce 
gradual alterations in the ranks of the ſtate; 


and, accordingly, the gradual enfranchiſe- 
ment of the boroughs, the gradupl « diſmem- 


3 bering 
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bering of the great baronies, and the gradual 
diſtribution of the demeſne lands of the crown, 
brought the burgeſſes and the freeholders 


into parliament; but that new ranks ſhould 
be made, by a politicat nod, to. ſtart up at 


once, in order to deprive thoſe of govern- 
ment, who had poſſeſſed it for centuries, is 
not to be credited in that ſyſtem, which, of 
all others, was the moſt exact in aſcertaining 
the orders of men. If the commons were 
brought into parliament, to ſerve a political 
purpoſe in England, what was the political 
purpoſe, and where was the Montfort, or the 
Edward, who brought them into parliament 
in * ( 5) 2 


Tur knights of the ſhires were called up 
to parliament, for the ſole purpoſe of leſſening 
the power of the barons; and citizens and 
burgeſſes, for the ſole purpoſe of more readi- 


ly obtaining ſupplies for the crown, ſeems to 


be a far-fetched concluſion. They both ap- 


(5) Darrvmy. Feod, Prop. 268. 
pear 


Az 
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WHEN William, the Norman, conquered 

this country, it is natural to ſuppoſe he would 

eſtabliſh, or at leaſt more ſtrongly confirm (2), 

that ſyſtem of government with which he 

was beſt acquainted. And, at a time when 

no right was ſubmitted to but that of the 

ſtrongeſt, perhaps no ſyſtem of government 

could well be conceived more ſuitable, than 

a military ſubordination. 


„ HAP. 
"OF the Judicial Power. 


U T Doppel well adapted an n abſolute, Feodal law 


defective as 2 
undiſputed authority, in one perſon, rule of civil 


* 


might be to military concerns, it was, in civil 
and political affairs, foung'! to be a dangerous 85 
principle. | 


As a rule of civil polity, the feodal ſyſtem Riſe and pro- 


ſs of th 
was certainly very defective. It was, per- ene = 


haps, a natural idea at the firſt, that the king —_— 
ſhould be the common arbiter, as it were, be= 


(2) See NOTE (B]. noffors 
8 tween 


4 


* — 


—— * 


— 


F 
C 1 . : 
11 $ 

! + £f 

W144 28 

4 +} 
[7 

19 1287 
n 

1 
14 

1 70 1 

r 

4 r 
4 1 

IN 14 

f — 1 
1 1 N 1 
5 *fi 61 
6 e 

i 1 
j +1 
+13 Bf 
ws : 
'3 2 
1 * 
11 
14 
48 
0 UN 11 
> is 
N ' 8x 
1 
1 
. 
4. 
1 6 ö 
h 15 
Y '3 
f 4 
An 
. 
1 
— 1 
if i 
F , * 
1 7 
13 
348 
: + 
'S 
i 1H 
1% 
3 
: 
1 
ls 
£ | 


2 * 
2 8 — 


18 


Judicial 


power ſepa- 
rated from 
the executive. 


Aula regis 
aboliſhed, 
and temp. 
Hen. II} uries 


revived. 
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tween his ſubjects ; and that the ſame power 
which decided a diſpute, ſhould alſo enforce 
the determination: but in time it was diſcover- 
ed, that when the executive magiſtrate was alſo 
the judge, it was eaſy to convert that which was 


meant” for the protection of the people imo i 


an inſtrument of oppreſſion. It was an in- 
jury to the /ubje# (1), that the judge ſhould 


be at the ſame time the party proſecuting, 


and have the benefit of the confiſcations. It 


was an injury to the ſovereign (2), who muſt 
either have the ridiculous power of making 


and unmaking his own deciſions, or be de- 


prived of the moſt glorious attribute of ſove- 


reignty, that of granting pardons. 


TRE dangers of the axis regis (3) were, Y 
therefore, gradually ſeen into; and in the 
reign of Henry II. the ancient mode of trial 


(1) Sp. L. b. vi. c. 5. 

(2) Ibid. 

(3) This ſingle court, which, i in Bi time of the Con- 
queror, uſed to ſit in the hall of his own palace, execut- i 
ed that buſineſs which is at preſent divided among thc 
four courts, of chancery, king's bench, common pleas, 
and exchequer. DALRYMP, Hiſt, Feod. Prop. 229. 


by 


| following the king 8 perſon in all his pro- 
greſſes, the court of common pleas was fixed 


W taken in their proper counties, and annual 
: circuits were eftabliſhed. 


king Edward I., contains thirty-ſeyen ſhort 
Warticles, acts, or chapters; redreſſing many 
grievances incident to feodal tenures, of no 
mall moment at the time; though now, un- 
Wick conſidered attentively, and with this re- 
8 troſpect, they ſeem but of trifling concern (4). 


WNOTE (CJ. 
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by jury, which had been MI "= the 
A was revived. - 


By Matias e 8 by king J oy deres une 
rante 7 


and renewed by his ſon Henry III. (which Bag Fohn, 
laſt is the firſt act of parliament that appears 
in RUxFHEAD's Collection of the Statutes), 
this privilege of a trial by jury was more 
ſtrongly confirmed. And, in order that the 
ſuitors might be no longer haraſſed with 


at Weſtminſter, aſſizes were directed to be 


Tuis charter, or writing, as confirmed by 


(4) Brack. Com. b. iv. c. 33 * 416. See 


C 2 | | Great, 


"(09 
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Great, nevertheleſs, it certainly was; for, 

though it contains only ten quarto pages (5), 

and thoſe, at that time, all the ritten law 

of the land (6); yet, to reſcue the judicial 

power out of the hands of the executive, by 
declaring it to be law, as it does in cap. 29. 

* That no freeman [ nullus liber homo] ſhall be 

taken, or impriſoned, or be diſſeiſed of his 
freehold, or liberties, or free cuſtoms, or be 3 
outlawed, or exiled, or any. otherwiſe de- 
- - ſtroyed, but by lawful Judgment of his peers 
[parium, or equals (7)], or by the law of the 
© land (8); and that juſtice ſhould not be 
fold (9), denied, or deferred ; which, in Jul ; 


KR a „ 


9 


(5) See Collection of the Statutes, by Owxx Rurr. 
HEAD. 5 
(6) From this circumſtunce; one would almoſt ima. i 
gine, that the crown formerly enjoyed deſpotic power; 
for in abſolute governments, the laws are always few and 
ſimple. < Hence it is, that when a perſon renders him 
© ſelf abſolute (witneſs Cæſgr, Cromwell, the king of : 
< P—a, and many others), he immediately thinks o 
ſimplifying the laws,” Sp. L. b. vi. c. 2. 1 
(7) See NOTE [D]. 
(8) See NOTE [E]. 


(9) See NOTE rl. 


off 
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ſo many words, holding out a protection for 


the eſſential rights of the ſubject, that is, 


| for the ſafety and liberty of their perſons, and 


the ſecurity of their property, was no ſmall 


advance from arbitrary power; and there- 
fore deſerving of the higheſt encomium from 


our anceſtors. And, conſidering the {laviſh 


3 | nature of the fruits incident to the military 


tenures, which the great charter took away, 
or, at leaſt, greatly moderated, it well de- 


ſerved to be called a Charter of Liberty. We 


cannot, therefore, wonder that our forefathers 
were attached to it to a degree of adoration; 


f | to find that they cauſed.it to be read twice 
; | year in all cathedrals; and, as Sir Ep- 
W wA4arD Coker informs us (10), to be confirm= 
: | ed no lefs than thirty-two times (11). But 
3 | liberty” was a plant of a ſlow growth. In 


upwards of an hundred and forty years, viz. 


from the time of the conqueſt to the great 


(10) 2 Inſt. Proem. 


(11) RuFFHea, in his Preface to the Statutes, p. 19. 


ſays, The great charter was confirmed more than 
thirty times,” Ds 


Es charter 


21 


dau. I. gave 
up the prero- 
gative of in- 
terfering in 
private 
cauſes, 


Cha.l. grant- 
ed the peti- 
1 tion of right, 
. aboliſhed 

Wi martial law, 


that time, to the end of the reign 'of queen 


Charles I. (15), and the aboliſhing in his reign, 
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charter of Henry III., it had only advanced 
to ſuch a growth as to fill, as we have ob- 
ſerved, ten pages in our Statute Book. From 


Elizabeth, all our written law was com- 
priſed in two volumes in quarto. But from 
the beginning of the race of the Stuarts 
(deſpotic as they were thought to be) to the 
preſent time, the Statute Book has been aug- 
mented with eleven more volumes in quarto, 
excluſive of the ſtatutes for the three laſt 
years (12). 
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IN the reign of Edward I. (13), the king MW 
gave up the royal prerogative of ſending Bl 


mandates to interfere in private cauſes (14). 


By the petition of right in the time of 


beſides martial law, the court of high com- Z 


(12) See NOTE (GI. 

(13) BLAck. Com. b. iv. c. 32. p. 419. 

(14) Confirmed by 2 Edw. III. c. 8. 5 Edw. III. 2 8 
14 Edw. III. it. 1. c. 14. 25 Edw. III. ft. 5. c. 4 
28 Edw. III. c. 3. 42 Edw. III. c. 3. 11 Rich. II. c. 10. 
16 Cha. I. c. 10. and 1 W. and M. |. 2. c. 2. 


(15) 3 Cha. I. 


miſſion 
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miſſion (which, as a judicature (16) for the 217 
trial of eccleſiaſtical cauſes, conferred on the miſſion and 
ſtar chamber. 
king an abſolute power in the church), and 
the court ef ſtar-chamber (which, allowing 
in civil cauſes the king's proclamations to have 
the force of laws, beſtowed upon the monarch 
the like abſolute authority in the fate), the 
power of the, king and privy council, over 
| the perſon and property of the ſubject, was 
further refrained. | CI 
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naue II., in the habeas corpus act (17), C5. II. grant- 
ed the habeas 


4 eſſectually guarded the perſon of every man corpus act. 
from arbitrary impriſonment, though com- 
mitted even by the king in council. 


Taz act appointing the coronation oath, Temp. V. III. 


coronation 


which affords now an evidence of an expreſs oath appoint- 
ed, bill of 


contract of the prince with his people (18), rights paſſed, 
with act of 


the bill of rights (19), which, by pronoun- ſettlement, 


(16) 16 Cha, I. c. 10. Anno 1640. 
(17) 31 Cha. II. c. 2. Anno 1679. 
(18) 1 W. & M. ſeſſ. x. c. 6. 
(19) 1 W. & M. ſeſſ. 2. c. 2. 
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„ ON THE CONSTITUTIONAL Book l. 
and act f ing diſpe | il 1att 
og or cing the diſpenſing power to be illegal, hath 


judges more maintained the ſuperiority of the laws above 
independent, 


and to pre- the king; and the act of ſettlement (20), all 


vent the 


King's par- obtained ſoon after the Revolution, have more 


con being 
pleaded to 


liamenta- 
Ey impeach- gative, and aſcertained the ſupremacy of the 


* | aw. 


exactly limited the boundaries of the prero- 


Tux judges holding their offices (o longer 

durante bene Placito, but) quamdiu 2 bene geſ- 

; ferint (21) ; and having had competent fala- 
ries irrevocably fixed upon them (22), the 
adminiſtration of impartial juſtice is ſtill more 
effectually ſecured. 3 


AND, laſtly, to prevent any malverſation in f 
their offices, the judges are made ſubject to 
impeachment in parliament; a judgment up- 
on which is of ſo high authority, and thought 
ſo neceſſary to be removed from any power 7 
of the crown, that it is not ſubject to the 
royal pardon (23). 

(20) x2& 13 W. HI. c. 2. f. 3. 


(21) Ibid. 


(22) 32 Geo. II. c. 35. . III. . 23. 
(23) 12 & 13 Will. III. c. 2. ſ. 3. 
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OCH AP. V. 
Of the Legiſlative Power. 


UT if the feodal ſyſtem was defective, 

as a ſyſtem of civil liberty, it was, per- 
haps, no leſs defective as a ſyſtem of politi- 
cal 5 8 AF 


| Ip conſidered as a military eſtabliſhment 
under the abſolute ſway of one great com- 
mander, it is not likely. that men inveſted 


with ſovereign-like authority within their 


own diſtricts, would eaſily ſubmit to be com- 


where many were confeſſedly more upon a 


level, it muſt naturally beget a competition, 


and that competition a contention for power, 


equally fatal to liberty. Hence thoſe bloody 


wars betwixt the king and the barons in the 
times ſucceeding the Norman conqueſt ; when, 


| quacungue via, the nation ſeems to have had 


Feodal ſyſ- 
tem ill- calcu-· 
lated to pro- 
cure political 
"_ 


4 manded. If looked upon as an oligarchy, 


no other alternative than tyranny, monarchical 


or ariſtocratical. 


I xtNow ,, 


26 


The riſe and 
progreſs of 
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I xNow it is ſaid, that, by the feodal con- 


the legiſlative ſtitution as eſtabliſhed by the Normans, the 


barons ſat with the king in parliament ; and 
as there 1s, perhaps, no maxim (1) in poli- 
tics more generally true, than that power will 
follow property; and as the Saxons had 
their michel=/ynoth, or great council, michel- 
gemote, or great meeting, wittena-gemote, or 


meeting of wiſe men; ſo it is natural to ſup- 


poſe, that the Norman chieftains, who be- 
came the principal proprietors of the king- 
dom ; and who, in the countries from which 


they originally came, were ſo little inferior to 
the prince, as to be called his comites, that i 


9 
3 
2 


3 
3 
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is, his companions, ſhould alſo, on all ar- 


duous occaſions, be called to the king's council 


or, as many ancient writers term it, colloquium. 


It was furely a great ſanction to the laws, 


eſpecially thoſe which were to impoſe taxes on 
the people, and was well calculated to ſecure 
obedience, to have them made with their own 
concurrence. And we are accordingly told, 


that in Edward the IIId.'s time, an aa of 


(1) Daixyme, Hiſt. Feod. Prop. 134. 
4 parliament 
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parliament made in the reign of William 

the Conqueror, was pleaded in the caſe of the ü 
abbey of St. Edmundſbury (2), and judici- 
ally allowed by the court. Nevertheleſs, the 

W fame feodal or military principle of ſubmiſ- 

1 ſion to one commander, which appears to 

5 have governed in the judicative department 
immediately after the conqueſt, ſeems to have 
extended itſelf greatly into the legiſlative alſo. 

It is true, that the great charter (3) of king 
W John (4), promiſed, that no ſcutage or aid 
| ſhould be impoſed, except by the common council: 

f and that to have a common council he would 
ſummon all archbi/hops, biſhops, abbots, earls 


( comtes, or e from whence counties), 


0a) BLack. Com. b. i. c. 2. p. 149. Year Book 
21 Edw. III. 60. Rax tells us, in his 2 Hiſt. Eng. Diſ- 
= ſert. Ang. Sax. Gov. 179. 8vo. edit. that there is in the 
office of the king's remembrancer of the exchequer, a 
charter of Canute the Great to the abbey of St. Edmunds- 
bury, in theſe words: J Canute ting of the whole iſland of 
| Albion, and many other nations, by the advice and decree of 
the archbiſhops, biſhops, abbots, earls, and all my * 
faithful ſubjects, have ordained, hom 


(3) Cap. 14. anno 1215. ; 
(4) Brack. Com. b. i. c. 2. p. 149. 
and 


2 3 2 
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and greater barons perſonally ( Agillatim per 


biteras regis), and all other tenants in chief 
(omnes illos qui de nobis tenent in capite), by 
the ſheriffs ( vice-comites ), and bailiffs. Yet 


it is to be obſerved, that the common counci}, 


or parliament, thus granted, was to conſiſt 


only of archbiſhops, biſhops, abbots, earls, 


the greater barons, and tenants in capite; and 


that the buſineſs they were to be permitted to 


tranſact was to be only that of % ing aid. 


and ſcutages (5); any right of participating 


in making laws, being as yet never enter- 
tertained by them, even in idea. On the con- 


trary, we are told, that members of parlia- 
ment, ſo late as the days of queen Elizabeth, 


© means of obtaining ſupplies (6). Queen 
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were conceived in no other light than as a 


Elizabeth made a merit to her people of E 


* ſeldom ſummoning parliaments (7). No 1 


* redreſs of grievances was expected from 


(5) BLack. Com. b. i, c. 2. p. 149. and b. ii. c. 5. 
p. 74. See NOTE [H]. | 


(6) Hume's Hiſt, Eng. Vol. v. App. 75. 
(7) 4 95 124˙ 
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Chap. V. GOVERNMENT OF ENGLAND. 
© theſe aſſemblies: they were ſuppoſed to 
© meet for no other purpoſe than to impoſe 


© taxes (8). If we may judge from the 


ſtatutes, as collected by RUFFHEAD, the mak- 


ing of laws, in ancient times, engaged very 


little of the attention of parliament. The great 


| charter of 9 Hen. III. with which the col- 


lection of the Statutes begins, ſets forth, that 
© the king, of his mere and free will, gave 


and granted,” &c. Some other ſueceed- 


ing Statutes begin thus: * The king un- 


0 his juſtices of the bench (9).“ The 
= king to all to whom theſe preſents ſhall 


© come (9).* The king commandeth (11). 
© It is provided by our lord the king and his 
* juſtices [judges], &c. (12). But admit- 
ting the fad, that the firſt Norman princes 
were perfectly abſolute, as perhaps they were, 


yet ſurely few perſons will be found abſurd” 


| (8) Hume's Hiſt. Eng. vol. v. « 475. 
(9) 21 Hen. III. 

(10) 51 Hen. III. ſtat. 1. 

(11) 51 Hen. III. ſtat. 5. 

(12) 10 Edw. II. 
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ON THE CONSTITUTIONAL 
enough to contend for their right to be ſo: 


It was the great misfortune of Charles the go 


that this was the doctrine of his reign. 
wonder then, that endeavours to e 
© a tottering throne by ſuch falſe ſupports, 


© ſhould entirely overthrow it (13); ſuffice it 


to obſerve, that from the earlieſt period of 
hiſtory, however diſuſed, * all matters of im- 
© portance were debated and ſettled in the 
great councils of the nation (14).* And as 
it was found incompatible to veſt a power of 
enacting and expounding the laws in one per- 


ſon, ſo it was manifeſtly found as inconſiſtent, MW 
that one perſon ſhould have the ſole power 


of making laws, and enforcing the execution 
of the judicial deciſions. If different te- 
nets were held under the tyrannical governs 


ment of the Normans, not only king John 


promiſed to ſummon all his tenants in chief 


to aſſeſs aids and ſcutages, but Henry III., 


though he omitted this particular clauſe in 


{13) HurD's Mor. and Pol. Dial. 299. 
(14) BLACK, Com. b. i. c. 2. p. 147. 
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his charter, Ripulated, © That ſcutages ſhould 
© be taken as they were uſed to be in the 


© time of king Henry II. (15), and inthe forty= 
ninth (16) year of his reign, he iſſued writs (the 


: | (17) firſt upon record), to ſummon knights of 


the ſhires to parliament; and, at the ſame time, 
the cities and boroughs were written ts, and 


required to ſend members (18). The ſtatutes 


of 52 Henry III. mention © the king's calling 
together the more diſcreet men of the realm, 


: as well of the higher as of the lower eſtate." 
: In the ſtatute of 3 Edw. I. the great council of 


the nation is called a parliament ;* and the 


ſtatute is expreſſed to be made by the aſſent of _ 


6 the ene biſhops, abbots, priors, 


— 5 

(1 5) 9 ks III. c. . 37. BLACK. gn b. i i. 0. = 

p. 310. Ib. b. ii. c. 5. p. 74 Ty 
_ (16) BLAck. Com. b. i. c. 2. p. 149. 


(17) BLack. Com. b. iv. c. 33. p. 418. and W 


urxap's Pref, to Stat. at Large, fo. 10. ſed vide 3 Lord 


LyTT. Hiſt, Hen. II. 221. where he cites a writ of 
fummons, directed to the Sheriffs of Bedfordſhire and 
Buckinghamſhire, requiring two knights to be ſent for 
each of thoſe counties, in the 38 Hen. III. 


(18) RurFHEAD's Pref, to Stat. at Large, 10. 


s earls, 


30 


oN THE CONSTITUTIONAL Book l. 
*earls, | barons, and all the cammonalty of 
the realm. And at this day, though all 
acts of parliament are expreſſed to be made 
by the Ling, yet it is by and with the advice 
and conſent of the lords ſpiritual and temporal, 
in parliament aſſembled; that is to ſay, by the 
advice of the great men, the thanes, the 


proceres, optimatet, magnates, barones regni, 


the ancient hereditary great council of the E 
kingdom, and with the conſent (19) of the : 
| commons, or more common people, expreſſed I 
by their repreſentatives pro tempore; and mo- 
dern times have added, by the authority of the 
fame(20) ; ſo that now, to the validity of all ; 
acts of parliaments, the aſſent of the lords and 
commons is as neceſſary as that of the king 
| himſelf. 


Bor as it may, perhaps, give greater fa 
f tisfaction to ſee what hath been the riſe of 
the upper and lower houſe of parliament, 1 


(40 See NOTE III. 0 
(20) It is ſaid this expreſion was firſt made uſe of in 
the 11 Hen. VI. : 
ſhall 


Chap. vl. GOVERNMENT OF ENGLAND. 


fe bs ff cb is, it was the fortune of both 
Henry VIII. and Q. Elizabeth, to reign at 
an æra, when, with tolerable prudence, they 
could have nothing to fear, either from the 
higher or lower houſe of Parliament (36). 
The firſt had been ($7) either cut off, or 
; ſo far weakened and diſmayed by the pre- 
5 ceding civil wars between the houſes of Vork 
and Lancaſter, and, vying with the opulent 
; | citizens in magnificence, had been ſo far debi- 
WY litated by the diffipation of their ancient pa- 
W trimonies, and by the power which the com- 
mons had aſſumed, that all danger was ap- 
parently over from that quarter. And as for 
the latter, they © who had hitherto been un- 
* uſed to treat with their kings but by the 
* mediation of the great lords, being now 
* puſhed into the pteſence, were half-diſ- 
W © countenanced in the eye of majeſty; and 
W © durſt ſcarcely look up to the throne, much 


(36) If the nobien were Few! poſſeſſed of an im- 
moderate power, and the monarch had found the means 
© of abaſing them by raiſing the people, the point of ex- 


BW © treme ſervitude muſt have been that between humbling 


* the nobility, and that in which the people began to > fegl 
* their power.“ Sp. L. b. xix. c. 27. | 


(37) HurD's Mor, and Pol. Dial. 262. 
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| ON THE CONSTITUTIONAL Book |, | 
* leſs diſpute the prerogatives with which ſuch 
* awful princes were thought to be inveſt- 


© ed(38). 


NEVERTHELESS it could not have entirely 
eſcaped the obſervation of theſe monarchs, that 
an alteration had taken place, by the diffolu- 
tion of intails, the confequent tranſition of 


property, the new channels of wealth which 


had been opened by commerce, and the de- 
clenſion of the power of the clergy by the in- 
troduction of the art of printing; and conſe- 
quently that the neceſſity and ignorance which 
had formerly produced great ſubordination 
and reverence, no longer exiſted. 


AT the firſt, if the houſe of commons was 
created to balance the weight of the ancient 
barons, one cannot help imagining, that, af- 
terwards, members were added to balance the 
weight of the houſe of commons itſelf. 


IN Cornwall (39) only, where, as the 
the Author of a Dialogue on the actual State 


(38) Hunp's Mor. and Pol, Dial. 265. 
(39) See NOTE [P. 
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of Parliament obſeryes, © the royal influence 
could be ſuppoſed moſt likely to prevail, 


the followin g G N were created _ re- 
. 


HE Edv. VI. Saltaſh, 
Weſtloe, 
SGrampound, 
Camelford, 
Penryn, 
Boſſiney, 
Michell, 
| Newport, 
Q. Mary. St. Ives, 
Elizabeth. Eaſtloe, 
Tregony, 
Fowey, 15 
St. Germain's, 
St. Maw's, 
Kellington. 


Born Henry VIII. and Q. Elizabeth, it is 
Plain, were extremely jealous of the ng 


e 
2 ower of the commons. 


fe 9344 
Ir is ſaid, that once when Henry VIII. 
teard that the commons made a great diffi- | 


7 „„ culty 
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culty of granting a ſupply that was required, 
he was ſo provoked, that he ſent for Edward 
Montague, one of the members, who 'had Ei. 
conſiderable influence on the houſe ; and he * 
being introduced to his majeſty, had the EZ 
mortification to hear him ſpeak in thek A 
words: © Ho! man! will they not ſuffer ny . | 
: « bill to paſs?” And laying his hand oi 
| Montague's head, who was then on his knee F 
before him, © Get my bill paſſed by to-merrow, 3 | 
« or elſe to-morrow this head of yours hull E 
« be off. This cavalier manner of Henn 4 | 
ſucceeded ; for next day the bill paſſed. Cor- 4 | 
LINS's Britiſh Peerage. Grove's Life o 5 | 
Molſey. We are told by HALL, p. 48. Tha 
cardinal Wolſey endeavoured to terrify tl 
citizens of London into the general loan, ex| : 
acted in 1525, and told them plainly, tha 1 
eit were better that ſome ſhould ſuffer ind. 3 : 
&« gence, than that the king at this time ſhoull 4 
* lack; and therefore beware, and reſt nt, | F 
te or Me not in this caſe, for it may fortut| ? 
« 2 coft ſome people their heads.” Such was the : 
2211 uſed by this king and his miniſters (40). 5 
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Chap. VI. GOVERNMENT OF ENGLAND. 


| As to ſuch matters of government: as al- 
5 liances, peace and war, or foreign negociations, 
no parliament in thoſe ages ever preſumed to 
T take them under conſideration, or queſtion, 
: Le or on his miniſters (41); 15 1 re- 
ppecting other great points of government, 
WO. Elizabeth frequently reminded the houſe 
4 not to meddle with any matters of either 


„ . church or ſtate (42). 7M She took notice 
575 by the mouth of her Speaker, that certain 
15 4 members ſpent more time than was neceſ- 
1 b ſary, by indulging themſelves in harangues . 
1 a and reaſonings (43).“ At another time, 
1, {be ſent her orders by the mouth of the 
+ Speaker, commanding the houfe to fpend 
e little time in motions, and to avoid long 
Fm ſpeeches (44). And © when the Speaker, 
„ir Edward Coke, made the three uſual re- 
al 4 queſts, of freedom from arreſts, of acceſs to 
mt ber perſon, and of liberty of ſpeech ; ſhe 
tn replied to him by the mouth of Puckering, 
we | 


(41) Hume's Hiſt. of Eng. vol. v. p. 173. 

(42) Ib. p. 173. 178. 181. 365. JOHNSTON on Mo; 

archical Gov. c. xxviii. ſ. 8. 

(BY (43) Ib. p. 367. 
55 (44) Ib, P· 178. 


N 1 | © lord= 


oN THE CONSTITUTIONAL BEI 
© lord-keeper, © that liberty of ſpeech was 
« granted to the commons, but they muſt 
« know what liberty they were entitled to; 
not a liberty for every one to ſpeak what he 
, e liſteth, or what cometh in his brain to 
* utter; their privilege extended no farther 

6 than a liberty of Aye or No.“ That fhe 

* enjoined the Speaker, if he perceived any Wt 

idle heads ſo negligent of their own ſafety YH 

© as to attempt reforming the church, or in- 

_ *© novating in the commonwealth, that he 2 

© ſhould refuſe the bills exhibited for tha 4 

« purpoſe, till they were examined by ſuch : 

© as were fitter to conſider of theſe thingy I 

and could better judge of them: that ſhe 3 

* would not impeach the freedom of thei $ 

.© perſons ; but they muſt beware, leſt, under 3 

colour of this privilege, they imagined tha i 3 

© any neglect of their duty could de coverel 4 

or protected (45), : 
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BECAUSE Strickland, one of the member; ; 
revived a bill in parliament for the amend- 
ment of the liturgy, which had formerly bee 


(45) Hume's Hiſt. of Eng. vol. v. p. 363. 
rejected, 
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rejected, ſhe * prohibited him thencefotth from 


© appearing in the houſe of commons (46). 


Becauſe Robert Bell made a motion againſt an 
excluſive patent, contrived for the profit of 


four courtiers, and attended with the utter 
ruin of ſeven or eight thouſand of induſtrious 


ſubjects, he was ſent for by the council; and 


* was ſeverely reprimanded for his teme- 
WT © rity (47).'; Becauſe Peter Wentworth (48), 
; another member, ventured to tranſgreſs the 
3 imperial orders of Elizabeth, in preſenting a 
7 petition to the lord-keeper, in which he de- 
: fired the upper houſe to join with the lower 


in a ſupplication to her majeſty for entailing 


I the ſucceſhon of the crown, ſhe ſent. Went= 


worth immediately to the Tower, committed 


Sir Thomas Bromley, who had ſeconded him, 
to the Fleet priſon, together with Stevens and 
Welſh, two members, to whom Sir Thomas 
had communicated his intention. Beeauſe 
Morrice (49) chancellor of the duchy, and at- 


(46) Hos s Hiſt, of Eng. vol. v. p. 175. 


(47) Ib. p. 180. 
(48) Ib. p. 364. Johns rom on Monarchical Gov. 


c xxviii. ſ. 8. 
(40) Ib. p. 365. Jonusrox, ib. | 


oh 


to be ſeized in the houſe by a ſerjeant at arms, 
_ diſcharged him from his office of chancellor, 


ſome years priſoner in Tilbury caſtle. In 
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torney of the court of wards, made a motion 
for redreſſing the abuſes in the biſhops court, 
and in the high commiſſion, ſhe cauſed him 


incapacitated him from any practice in his 
profeſſion as a common lawyer, and kept him 


ſhort, it is ſaid, that, during the reign of 3 
Q. Elizabeth, whenever any delicate point | ; 
* was touched, though ever ſo gently ; nay, WW 
© ſeemed to be approached, though at ever ſo 3 
great a diſtance, the whiſper ran about the 3 
* houſe, . “ The queen will be offended ; the b 
* council will be extremely offended: and by L 
* theſe ſurmiſes men were warned of the dan- 4 
* ger to which they expoſed themſelves ( 50). | 


 ConsIDERING all this, one is not much 2 
ſurpriſed to find Henry VIII. though he 
© had rendered himſelf a foe both to the ca- 
F tholics and the proteſtants ( 51 ), and though 
he kept no ſtanding army. ( 52), fo daring Fr 


(50) Hume's Hiſt. of Eng. vol. v. p. 180. 
(51) Rayin's Hiſt. of Eng. vol. vii. p. 495. 
AF 52) DE Lorux, Conſt. * p. 390. | 
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to hazard an innovation in religion, the moſt 
perilous enterprize in which any ſovereign 
can engage, and in the event capable of dev. 
ſtroying the power of the pope, and of be- 
l coming, as it were, the pope himſelf (53); D 
; of diſſolving the monaſteries, although they | = 
contained (54) twenty-nine lords of parlia= 
ment; and of making his own proclamations 
WW to paſs for laws (55); in ſhort, that he ſhould, 
| ; in fact, become abſolute both in church and 
date; or that Q. Elizabeth ſhould: inſtitute | 
the arbitrary court of high commiſſion, and 
increaſe (56) the power of the ſtar-chamber. 


Bur, notwithſtanding all this, and not- 
withſtanding ſo great a weight of power was 
brought to the crown by the king's being 
made ſupreme in the church (which, with the 
barons, was formerly the only check on mo- 


(53) * Nat. Bacon expreſſes it, in his way, as a 
* ſtrange kind of monſter,” „A king with a pope in his 
belly.“ Diſc. part ij. 2 by HuRp's Mor. and 

| Pol. Dial. p. 266. 

| (54) Hume's Hiſt. of Vox wal iv. p. 458. note [II. 

(55) This terrible act is 31 Hen, VIII. c. 8. It was 
repealed by 1 Edw. VI. c. 12. | 

(56) BLACK, Com. b. iv. c. 33. p. 426. 
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narchical authority), the repreſentative af. 
ſembly, though depreſſed, was far en. _—_ 
I. 


EL1ZABATH, or her able adviſers, doubt- 
leſs were aware, that members of parliament 
no longer conſiſting of tenants and depend- 
ants of the crown, the power of the king- 
dom had gradually ſhifted its channel (57); 
but though ſhe had penetration enough to 
diſcern the circumftance, ſhe * had fo much 
wiſdom or cunning as not to provoke the 
commons fo far as to diſcoyer and feel their 
firength. She ſeldom, perhaps, wantonly 
made uſe of her prerogative, but uſed it 
only to anſwer ſome (58) important purpoſe; 
and, happily, whenever ſhe found the cur- 
rent of the public opinion too ſtrong againſt 
her, ſhe wiſely receded, without coming to an 
open rupture. That the power of the houſe 
of commons, in the reign 'of Q. Elizabeth, 
was. beginning to ſhew itſelf, is plain from 
this, that 1n the thirteenth year of her reign, 


(57) BLack. Com. b. iv. c. 33. p. 428. 
(58) Ibid. 


the 
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the firſt inſtance occurs of election bribery ; 
one Thomas Longe, having given the return- 
ing officer and others of the borough (59), 


: | for which he was choſen, 41. to be returned 
member {60). Beſides, De Wit, the pen- 
W fionary of Holland, declared, in the reign of 


Charles II. that ever fince the reign of 
9 Elizabeth, there had been ſuch a fluctua- 
tion in the Engliſh councils, that it was 
* not poſſible, for two years together, to take 
any ſure or certain meaſures with the king- 
dom (61). Elizabeth herſelf openly de- 
clared, that the · aſſeinbling of a parliament 


W + was a meaſure ſhe never embraced, except 
6 when conſtrained by the neceflity of her 
affairs (62). Rather than apply to parlia- 


ment, ſhe thought fit, though a manifeſt in- 
jury to her ſucceſſors, to ſell the crown lands. 
And true it is, that from the firſt to the laſt 
© of the Tudor line, imperious and deſpotic as 
* they were of their own nature, no ftretch of 


(59) WesTBury Wiltf, Buxon's Pol. Diſq. vol. i. 


p- 286. and Parl. Hiſt, vol. iv. p. 154. 


(60) D'EwESs, p. 181. BLACK. Com. b. i. &. 2. 
P- 179. 

(61) Hume's Hiſt, of Eng. vol. vii. p. 434. 

(62) Ib. vol. v. p. 235. 1 5 
© power 


E 
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« power was ventured upon by any. of them, 
but under the countenance and protection 
of an act of parliament. Hence it was, 
6 that the Star Chamber, though the juriſ- 
* diction of this court had the authority of 
the common law, was confirmed by ſtatute; 
* that the proceedings of Empſon and Dudley 
© had the ſanction of parliament ; that Hen- 
ry VIII.'s ſupremacy, and all acts of power 
+ dependent upon it, had the ſame founda- 
tion (63). 


CES a oder Ye a A 
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Tx felicity of the reign of Q. Elizabeth 

Was owing, perhaps, more to her policy, than 
her moderation, She adopted, we. are told, 
the Machiavelian (64) principle, divide et in 
Pera, throughout her whole reign. It is ſaid, 
ſhe paid the greateſt reſpect to the two pre- 
vailing factions of her time. The church- 
men and puritans divided her favour ſa 
* equally, that her favourites were ſure ta 
be the chiefs of the contending parties (65). 


(63) HurD's Mor. and Pol. Dial. p. 269. Acta 
Regia, vol. iv. p. 195. 

(64) HurpD's Mor. and Pol. Dial. p. 156. 

(65) Ibid. 
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Had Charles I. (66) purſued the ſame con+ 
duct, and could have reſted ſatisfied with the 
legal limitations that were put upon an almoſt 


boundleſs prerogative, the good ſenſe of the 


nation might, poſſibly, / at length, have pre- 


vailed, and given him that weight which the 
the king ought ever to hold in this country. 
If, in modern times, this policy had ot been 


purſued, Heaven knows what might have 
been the conſequence! 


IN early times, © parliaments ſat but a few 
days, and took into conſideration ſuch af- 
fairs only as the king had before ſet forth in 


© the writs of ſummons {67) ;' a practice con- 


formable to a proviſion in the great charter 


of king John, expreſſed in theſe words: and 


in all letters of ſummons, we will expreſs the 


* cauſe of the ſummons.(68).” And, in later 
times, during the reign of Q. Elizabeth, and 
* the reigns preceding, the ſeſſions of parlia- 
ment were not uſually the twelfth part ſo 


| (66) Cx AR. Hiſt. Rebel. vol. i. p. 254. 
_ (67) Rar. Hiſt; of Eng. vol. ix. b. 18. p. 4925 note. 
(68) Magna Charta of K. John, c. 14. | 


5 | 
long 
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© long as the vacations (69).” And, perhaps, 
long meetings of parliament may be not only 
* troubleſome to the repreſentatives, but may 
© cut out too much work for the executive 
© power; ſo as to take off its attention from 
* executing, and oblige it to think only of de- 
* fending its own prerogatives, and the right 
it has to execute (70).' 


BuT when James I. a ſtranger, came to 
the throne, and allowed the commons, as 
they confeſſed in the ſeyenth year of his reign, 
* more freedom of debate than ever had been 
* indulged by any of his predeceſſors (71) ; 
every man began to indulge himſelf in po- 
© litical reaſonings and enquiries (72) :* and 
when we are told, that, at this time, Sir John 
Saville furniſhed a memorable inſtance, never 
known before, of any king's advancing a 
* man, on account of parliamentary intereſt, 

and of oppoſition to his meaſures (73), we 


(69) Hume's Hiſt, of Eng. vol. vi. b. 45, p. 16. 
b. xi. © & © 
(i) Huwz's Hiſt, of Eng. vol. vi. p. 568. note lo 
(72) Ibid. p. 117. 
(73) Ibid. 


do 
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an order for the regular keeping of their 


: merly neglected their right of ſending mem- 
; bers, then began to claim it ; that what was 
formerly looked upon as matter of indif- 


W=nce (77). 


= WurTHER James I. or the parliament, 
gave the firſt riſe to the diſputes which af- 
: terwards happened between them, may be too 
: much for me to determine. It may be ſuffi- 
Wcient to refer to what is ſaid by two writers of 


RN 11 — —_— 


ACAULAY (78). 


c 


JOHNSTON on Monarchical Gov. c. xxviii. ſ. 11. 


(75) Rar. Hiſt. of Eng. vol. ix. p. 498. 


ol. vi. P· 171. | 
(77) See NOTE [Q]. 
685) See NOTE (RJ. 


do not wonder withal to be told, that the | 
commons then, for the firſt time, entered 


; . journals (7 4) I that facti ons ( 7 5) began to 
W commence, and be propagated ' throughout 
; the nation; that towns (76), which had for- 


: ference, became a ſubje& of great import- 


1 ontrary e Mr. HuME and Mrs. 


W (74) Hunz's Hiſt. of Eng. vol. vi. p. 44. anno £607. 


(76) Journ, Feb. 26, 1623. Humz's Hiſt, of Eng. 
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Tux timidity of James I. which had con- 
curred with other cauſes in making the com- 
mons ſo refractory, was the means, however, 
of preventing matters being carried to thoſe 
extremities which afterwards followed. Re- 
5 ceiving ſcanty ſupplies, he did little more than 
3 r I. talk of his prerogative: But Charles I. mor 
daring, perhaps ſuſpecting no danger, con- 
ſcious of the rectitude of his intentions, pro- 
voked with the conduct of the commons 
during the reign of his father; and (knowing 

how much the war (79), for which ſupplic 

were wanted; had been counterianced by the : 

; parliament), diſpleaſed at the complaint of N 
grievances, inſtead of receiving ſupplies (80), 

miſled by ancient precedents in his own court | 

and the practice of other courts in Europe; 3 

finding that conceſſion only begat contempt j 

and further encroachment; and being flattere 

by fooliſh doctrines of the abſolute, heredi- WM 

ditary, indefeaſible, divine right of kings; 

and of paſſive obedience and non-reliſtance; 

he firſt offended his parliament, by a partialit 


(79) For the recovery of the Palatinate. 
3 | to 


— = 


Jt 

0 
2 
2 
Y 


$4 


Chap. VI. GOVERNMENT OF ENGLAND. 


to the duke of Buckingham, which had been | 


ſo offenſive in his father; and then offended 
his people, by putting in practice what his 
father had only ventured to preach. Fondly 
hoping, if he could but raiſe a revenue and an 
army, he might be able to rule without a 
parliament, he levied money, and billeted the 
army upon the ſubject, by virtue of his pre- 
rogative. But he ſoon found that four hun- 
dred and ninety-four members of the houſe of 


commons (81) were great odds againſt one 


man ; and eſpecially as the temporal peers, 


W who might be ſuppoſed to reſiſt any improper 
W incroachment by the commons, did not at 


that time exceed ninety-ſeven (82). So early 
as in the third year of his reign, he was. 
obliged to conſent to the petition of right ; 
ſetting forth in ſubſtance, that no man ſhould: 
be compelled to yield any benevolence, tax, or 


ſuch-like charge, without common conſent by 


(81) Humz's Hiſt. of Eng. vol. vi. e. 49. p. 156. 


But Mr. HuMs ſeems to have miſcalculated the number 
of the members. In p. 63 it appears, that Charles the 
Firſt's firſt parliament conſiſted of four hundred and 


eighty-nine members. 
(82). Ibid, 


— 
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act of parliament, or be queſtioned on ac- 


count thereof; that the people ſhould not be 


burdened with ſoldiers or mariners; that 


no freeman ſhould, on any pretence, be im- 
priſoned or detained, contrary to Magna 
Charta; and that the writ of habeas corpus 
ſhould not be eluded ($3). This ſtatute, 


however, was far from healing the differences 


then ſubſiſting. By the arts of ambitious 


men, the king was again neceſſitated, as he 
imagined, to have recourſe to his preroga- 
tive; and to raiſe money on the ſubject, by 
conferring the honour of peerage and knight- 


| hood; by diſpenſing with the penal laws 
| 0 catholics; by fines for offences tried in 
the court of ſtar- chamber; by fines or com- 


poſitions for converting arable lands into 
paſture, and for encroachments on the king' 8 
foreſts; by ſhip-money, coat and conduct- 
money, tonnage and poundage, purveyance, 
pre- emption, monopolies, the ſale of crown 


lands, and loans and benevolences. As ſoon, 


however, as theſe refources failed, and the 


| king's neceſſities compelled him, after an in- 


(83) Stat. 3 Cha. I. c. 1. | 
h termiſſion 
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-yevmiion! of parliaments for above twelve 
years (84), to call them again together, they 


began to ſhew as high notions of their autho- 


rity as the king had done of his. © The doc- 
trine, that the privileges of parliament were 
only graces or grants from the crown, was 


retorted; and the prerogatives of the crown 


were reckoned no more than grants from the 


people ; beſtowed at the time of entering into 


the original contract at the firſt formation of 


ſociety ; and that as all power originated from 


the people, and the houſe of commons were 
the people's repreſentatives, the houſe of com- 
mons ought to be conſidered as holding a 
place greatly ſuperior to any they had ever 
yet pretended to. A party petitioned the 


king to * employ ſuch perſons in public 
* affairs, and to take ſuch perſons to be near 
him in places of truſt, as parliament could | 


* CONFIDE in (85);* meaning, I ſuppoſe, 
themſelves. A proteflation was drawn up and 


entered into, to defend the privileges of par- 


(84) Lord Can. Hiſt. Rebel, b. i. P. 58. 
(85) Ibid, b. iv. p. 255. 


. liament. 
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ON THE CONSTITUTIONAL. Book 1, 
liament (86). A ſtatute, to which the long 
7 intermiſſion of parliaments had given great 


| countenance, enacted, That parliaments ſhould 


not be adjourned, prorogued, or diſſolved, 
without their own conſent (87). From that 
moment the conſtitution was diſſolved. The 
executive power, as Monſ. DE LoLME ex- 
preſſes it, becoming double (88), and a per- 
petual co-ordinate authority being erected, 
an authority controulable by no one, account- 
able to no one; a contention for power as 
naturally 88 and became inflamed into a 
civil war, as the ſparks fly upward.“ Royal 
authority was immediately of no account, un- 


leſs /ignified by the houſes of parliament. Though 


the eccleſiaſtical government was formed on 
the ſame model as the civil, and the clergy, 
from time immemorial, as well as the laity, 
had had perſons to preſerve their rights from 
either regal or popular encroachment, the 
biſhops were to have no vote in parlia- 


(86) Cx AM. Hift. Rebel. b. iii. p. 198. 

(87) Stat. 16 Cha. I. c. 7. anno 1640. 

(88) D 8 Conſt. Eng. b. li. c. 3. p. 222. yoke 
mA wy 
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ment (89). It availed nothing that every 
conceſſion of the crown that was neceſſary, 


was actually made before the rebellion broke 


out; by the ſeveral © ſtatutes for triennial 
* parliaments, for aboliſhing the ſlar-chamber 


* and high-commiſſion courts, for aſcertain- 


c ing the extent of foreſts and foreſt laws, for 


renouncing ſhip-money and other exactions, 


Lg 


and for giving up the prerogative of knight- 
8 ing the king's tenants in capite, in conſe- 
* quence of their feodal tenures (90).* The 


folly of ſome, and the ambition and intereſted - 


views of were united, not to 0 regulate the 


. 7869 


(89) Lord C Ax. Hiſt, Rebel. b. iv. p. 333. There 


© are men who have endeavoured, in ſome countries in 


. Europe, to aboliſh all the juriſdiction of the nobility ; | 


not perceiving that they were driving at the very thing 


that was done by the parliament of England. Aboliſh 


the privileges of the lords, of the clergy, and of the 


cities in a monarchy, and you will ſoon have a popular 


ſtate, or elſe a deſpotic government. 


* Far am I from being prejudiced in favour of the 


« privileges of the clergy ; however, I ſhould be glad 
their juriſdiction were once fixed. The queſtion is not, 
* whether their juriſdiction was juſtly eſtabliſhed, but 


whether it be really eſtabliſhed ; whether it con/fitutes a 


* part of the laws of the country, and is in every reſpec? 1 re- 
* lative to thoſe laws.” Sp. L. b. ii. e. 4+ 


(go) BLack. Com. b. iv. c. 33. p. 4 430. 
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nate = but to transfer it to the houſe of 
commons. The fine qua non, at laſt, pro- 


duced by the houſe of commons was, that all 


matters which concerned the public ſhould be 


reſolved and tranſacted only in parliament, 


[which, being intended to take from the king 


his part of the legiſlative authority, as what 


follows, was deligned to take away his exe- 


cutive power, was, as the king juſtly anſwer- 


ed, © to depoſe him and his poſterity (91)]“ 


That all privy councillors thould be approved, 
that is, choſen by parliament ; that no act of 


the king, proper for the advice of the privy 


(91) CLAR. Hiſt. Rebel, b. v. p. 501. We may,“ 


ſaid the king, be waited on bare- headed, we may have 


our hand kiſſed, the ſtyle of majeſty continued to us, 
and the king's authority declared by both houſes of par- 
liament may be ſtill the ſtyle of your commands ; we 
may have. ſwords and maces carried before us, and 


* ſceptre (and yet even theſe twigs would not long flouriſh, 
when the ſtock upon which they grew were dead) ; but 
as to true and real power, we fhould remain but the 
outſide, but the picture, but the ſign of a king.“ Rap, 

H:it, of Eng. vol. xi. e. 20. p. 541. 

Every one that would wiſh to know the nature of the 
claims made by the houſe of commons in the time of 


5 

— 

0 

o 
+ pleaſe ourſelf with the thoughts of a crown and 
. 

. 
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Charles I. and the tendency of them, ſhould read the 


ninctecn propoſitions made to the king, and the king's 
anſwer to them, 


conncyh 
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council, ſhould have validity, unleſs done by 
the advice and conſent of fuch approved 
council; that all officers of ſtate ſhould be 
alſo approved by parliament ; and, in the in- 


tervals of parliament, ſhould be chen by the 
aſſent of the major part of the approved 


council; that the parliament ſhould have the 
direction of the militia; that all forts and 


caſtles ſhould be put under the command and 


cuſtody of ſuch perſons as ſhould be approved 
by parliament ; and in the intervals of parlia- 


ment, under ſuch perſons as the major part 
of the approved council ſhould approve (92); 
that no peers ſhould be made but with con- 
fent of both houſes ; ; that the principal judges 
ſhould be choſen with conſent of parliament ; 


and that the juſtice of parliament ſhould paſs 
upon a new and undefined crime called de- 


linguency (93). A new great ſeal was made 


(92) The ſole right of the king to command the mi- 
litia, army, and navy, and all places of ſtrength, has been 
ſince recognized by the ſtatutes of 13 Cha. on c. 6. 
14 Cha. II. c. 3. and 15 Cha. II. c. 4. 

(93) See the nineteen propoſitions of the houſe of com- 


mons preſented to Charles I. on June 2, 1642. Lord 


CLar, Hiſt, Rebel. b. v. p. 493. Raein's Hiſt, of Eng. 
vol. xi. b. xx. p. 525. Humz's Hiſt, of Eng. c. lv. p. 494 
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oN THE CONSTITUTIONAL Book I. 
by the parliament (94). Whatever was en- 
acted or declared for law by the commons 
in parliament aſſembled, was to have the 
force of law: and, not contented with the 
ſole power of making laws, the houſe of 
commons boldly declared, they had alſo the 
ſole power of executing them; that © the ove» 
* reign power was ' wholly and entirely in 
© them(g5).' And, as if legiſlative and execu- 
tive authority were inſufficient, they took 
away the liberty of the preſs (96), and were 
to have judicial power. The perſonal liberty 
and property of the ſubje& were no longer 
ſecure. The ſame parliament that took 
„ ſuch care that no man ſhould be committed 


(94) Lord CTLAR. Hiſt, Rebel. b. vii. p. 312. 

(95) Ibid. b. vi. p. 68. Harris's Life of Cromwell, 
p. 210. It is ſaid, that a diſpoſition of this ſort was dif. 
covered by James I.; and that once when a committee of 
the houſe of commons were to wait upon him, he or- 
dered twelye chairs to be brought, ſaying, * There were 
© fo many kings a coming.” KENNET, 43. HumME's 
. Hiſt. of Gr. Br. vol. vi. c, xlviii. p. 145. RAP. Hift, 
of Eng. vol. ix. b. xviii. p. 478. 


(96) SCOBELL. vol. i. p. 44. 134. vol. ii, p. 88. 230. 
e Com. b. iv. c. 11. p. 152. 


in 
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in what caſe ſoever, without the cauſe of | 
his impriſonment expreſſed ; and that all 
men ſhould be immediately bailed in all 


would, and for what they would, and for 


as long time as they would. To be a traitor 
(which was defined, and every man under- 


ſtood), was no crime; and to be called ma- 


lignant, which nobody knew the meaning 


of, was ground enough for cloſe impriſon- 


ment. An act of parliament was no longer 


neceſſary to take tonnage and poundage. 


The fame parliament that declared the pro- 


ceedings and judgment upon ſhip-money | to 


be illegal and void, enabled four men of 


their own faction, on pretence of neceſſity, 


to take away, at their diſcretion, the twen- 


tieth part of the eſtates of their neigh- 
bours (97). Not only the juſtice of parlia- 


ment was to paſs on delinquents, but, find- 


ing their new-fangled treaſons and uſurp- 


ations diſcountenanced by juries, a high 


(97) Lord CAR. Hiſt, Rebel. b. vi. p. 80. 86. 


court of juſtice ( magna charta non obflante 5 
_ compoſed of their own creatures, was erected. 
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oN THE CONSTITUTIONAL Book I. 
In ſpite of that very petition of right, which 


had been ſo ſtrenuouſly contended for, and 


recently with ſo much difficulty obtained, 
courts martial were preferred to the ancient 
courts of juſtice (98). The archbiſhop. of 
Canterbury loſt his life through an ordinance 
of parliament. The patrimony and the pa- 
tronage of the crown, and the revenues of 
the church, were tempting objects; and no 


artiſice was left unemployed to ſecure them. 


The poſſeſſions, and ſpiritual as well as tem- 
poral juriſdiction of the clergy, were to be 
taken away (99); the king was put to death; 
the houſe of lords was declared © uſeleſs and 


dangerous (100), and the kingly office 


* dangerous and burdenſome (101). In 
ſhort, the people preſently felt that the whole 

power of the kingdom, legiſlative, executive, 
and judicial, was all transferred into one body, 


(98) Theſe extraordinary tranſactions took place before 
the protectorſhip, and before the breach betwixt the par- 
lament and the army. HUnz's Hiſt. of Eng. vol. vii. 


c. 60. p. 201, 202. Rap. Hiſt. Eng. b. xxii. p. 8. 


| (99) Lord CL AR. Hiſt, Rebel. b. vi. p. 8g. 
(100) Anno 1648. 
(101) Idem. 
8 irremove- 
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irremoveable, and uncontroulable. To uſe 
the words of lord CLAREN DON, the houſe: 
of commons aſſumed to ſwallow all the 
« rights and prerogatives of the crown, 
the liberties and lands of the church, the 

power and juriſdiction of the peers ; in a 
word, the religion, laws, and liberties of 
England, in the bottomleſs and inſatiable 
gulph of their own privileges (102). Such 
a complication of power infallibly produced 
the moſt complete tyranny : we were not to 
have one, but an hoſt of tyrants. A miſery 
ſo extreme could not, however, long be en- 
dured. Preachers, even before parliament, 
began to lament, that there was as great pride, 


* as great ambition, as many private ends, 


* and as little zeal and affeQtion in parliament 


for the public, as they had ever imputed 
to the court: that all the offices of the army, 
* and all the profitable offices of the kingdom, 
* were in the hands of members of parlia- 


* ment; who, whilſt the nation grew poor, 


c 


as it muſt needs do under ſuch unſupport- 
able taxes, grew rich, and would, in a ſhort 


(102) CLar, Hiſt, Rebel, b. iv. p. 312. fol. edit. 
: 3 . s time, 
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, time, get into their hands all the money of 


- the kingdom (103). N Remorſe, ſeceſſion, 
excluſion, expulſion, purgation, and impri- 
ſonment reduced the number of the tyrants; 


yet {till they found the taſk of government an 
| arduous undertaking. As a legiſlative body, the 
number was too few; as the executive power, 
too many (104). The force of the ſociety 
being divided and diſperſed among ee 
equals, had no longer a power over its own 
members, The very man, who had ambition 
to become the leader to oppoſe and to expel 
the king, had alſo ambition, when opportuni- 


ty ſerved, to oppoſe and to expel the parlia“ 


ment (105); to cauſe himſelf to be made a 


(103) CLAR. Hiſt. Rebel. b. viii. p. 435. : 
(104) The parliament, at the king's death, was, by 


force and violence, reduced to leſs than an hundred mem- 


bers. Rap. Hiſt. of Eng. vol. xiii. b. xxii. p. 5. 122. 
Hume fays, that the number, at one time, was purged, as 
it was called, to fifty or ſixty. Hiſt, of Eng. vol. vil. c. 55 
p. 131. c. Ixi. p. 228. 


(105) Before Cromwell actually expelled the eee 8 


his ſoldiers roundly told them, they were © men who had 
© lately taſted of ſovereignty ; and, being lifted up above 
the ordinary ſphere of ſervants, endeavoured to Loi 
< come” maſters, and were degenerated into tyrants ;' 
but © that they (the army) knew how to make themſelves 
« as conſiderable as the parliament.” "Bord CLar, Lion 


Rebel, b. x. p. 349 35. og F 1. 
Lic 
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king in fact, under the name of a Protector; . 
to poſſeſs himſelf of all thoſe powers, which 
the people had been taught to believe were ſo 
dangerous in a king, but which, nevertheleſs, 
had been aſſumed by the parliament; and 
thus, in effect, poſſeſſing the powers of both 
king and parliament to become a tyrant. 
Happily, however, in proportion as his 
power became boundleſs and immenſe, his 
* ſecurity diminiſhed (106); and he found it 
was neceſſary even to a tyrant, to have ſome 
appearance of civil rule to ſupport his lawleſs 
authority (107). Many attempts were actually 
made to eſtabliſh * ſome ſolid and certain courſe 


(106) Sp. L. b. viii. c. 7. If the governors be few 
in number, their power is greater, but their ſecurity 
© leſs; if they are a larger number, their power is leſs, and 
* their ſecurity greater: inſomuch, that power goes on 
* increaſing, and ſecurity diminiſhing, up to the very 
| © deſpotic prince whoſe head is encircled with exceſs of 
power and danger.“ Sp. L. b. viii. c. 5. 


| (107) © It is proper in a deſpotic government, where 

x * there is no civil law, that there ſhould be ſome ſacred 
book to ſerve for a rule, as the Koran among the Arabs, 
the books of Zoroaſter among the Perſians, the Vedam 
among the Indians, and the Claſſic books among the 
q * Chineſe. The religious code ſupplies the civil one, 

15 and directs the arbitrary power.“ Sp. L. b. xii. c. 29. 
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©. of ſettlement (108).” The agreement of the 
people, an inſtrument of government, an humble 
, petition and advice, a committee of ſafety, plan 
after plan, ſucceeded each other. But a radical 
defect pervaded every project. The bounda- 
ries between the legiſlative, executive, and judi- 
cial authority being broken down, not a ſingle 
fence remained for the preſervation of liberty. 
All this immenſe power, lodged in a ſingle 
perſon, was inevitably productive of tyranny; 
when veſted in a great number, of anarchy 
alſo. * When men thought the tyranny con- 
* fined to one place, it ſtarted up again in 

. * another; it mocked the efforts of the people, 
© not becauſe it was invincible, - but becauſe 
* it was unknown ; ſeized by the arm of a 
© Hercules, it eſcaped with the changes of 

© a Proteus (109). The reſolute and violent 
(108) See © A true State of the Caſe of the Common- 

« wealth of England, &c. in reference to the late eſtabliſh- 

- © ed Government by a Lord Protector and Parliament; 
a work which was written by the Protector's orders, at leaf 
with his approbation, and was referred to by him in Parlia- 
ment for ſatisfaction concerning his government. Though, 
claiming to be more perfect than other projects, chiefly be- 


cauſe it approached nearer than others to the ancient form 
of government, with the diſcerning it muſt, ſatisfactorily, 


have condemned both Cromwell's and the parliament ( 
government. Harris's Life of Cromwell, p. 348. 35' : 
(109) De Lorms, Conſt. Eng. b. ii. c. 2. p. 216- 0 


hand 
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hand of Cromwell preſerved the nation in- 
deed from the evils of a tumultuary govern- | 
ment ; but, at his death, when the power de- 
volved upon a perſon leſs terrible in his 
manners (110), all again was anarchy. The 
republican party reſumed their deliberations 
on the good old cauſe, as they termed it; and 
as the ſame cauſes will produce the ſame ef- 
| fects, the parliament was diſſolved, the new 
protector was depoſed; the parliament was 
reſtored, and again expelled (111); and again 
the government became military (112). Con- 


vinced by ſo many intereſting and terrible 


ty examples, it was at laſt diſcovered, that all the 
ſe different ſchemes of republicans were idle ſpe- 
* Wh culations, reſting on no ſolid foundation; in 
of practice, always ineffectual, and generally 
of | 

\ 
on · (110) © When a deſpotic prince ceaſes one ſingle mo- 
iſh- * ment to lift up his arm, when he cannot inſtantly demoliſh 
nt; * thoſe whom he has intruſted with the firſt poſts and em- 
eat ployments, all is over; for as fear, the ſpring of this go- 
rlia- * vernment, no longer ſubſiſts, the people are left without a 
ugh, protector. The Sophi of Perſia, dethroned by Mahomet 
be- the fon of Miriveis, ſaw the conſtitution ſubverted be- 
form fore the revolution happened, becauſe he had been too 
ori © ſparing of blood.“ Sp. L. b. iii. c. 9. 
ents (111) By Lambert. | 
25h 
"WY (12) See NOTE CTI. 


and pernicious; 
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pernicious ; ; that every change was only a 
change of tyrants, but never of tyranny ; that 
the legiſlature, by making continual en- 
© croachments, and gradually aſſuming | to itſelf 
© the rights of the executive power (113), 
had become that very abſolute power, without 
limitation, and without controul, which had 
been ſo much dreaded in the ſovereign; that 
the union of the legiſlative and executive 
powers was more deſtructi ve of liberty, and 
productive of worſe tyranny, in the hands of 
many perſons, than it could be in thoſe of a 
ſingle individual ; that liberty lay in neither 
of the extremes, which the royaliſts and the 
republicans reſpectively had ſo zealouſly con- 
tended for; and that the true liberty . and 
intereſt of the community could only be 
reſtored by a reſtoration of royal authority, 
and of thoſe powers which, by the conſtitu- 
tion of the government, were intended to be 
veſted in the different branches of the legiſla- 
tive and executive authority; by a reſtoration Ml fl 
only of a juſt balance between thoſe powers 
which ought to conſtitute the govern- 


ment (114). 


(113) en, Com. b. i. c. 2. p. 154. 
(114) See NOTE CU}, 


WHAT 


Chap. VI. - GOVERNMENT OF ENGLAND. 97 


Wuar has been ſaid may convey ſome 
idea of the power which had devolved upon 
the houſe of commons by the increaſe of their 

numbers. But their power, perhaps, became 


no leſs augmented by an accretion of wealth, 
| We are told, that in the time of Charles I. 

| their riches were computed to ſurpaſs three - 
times that of the houſe of lords (115). The 
0 | diſſipation of the church lands by Henry VIII. 
and the alienation of the crown lands by 

f Q. Elizabeth, made. alſo. a great alteration. 

a Theſe meaſures had a double effect: they 

r WW weakened the crown, and they ſtrengthened. 

. the commons: but, whether they were the 


- cauſe of the troubles in the ſucceeding reigns 
d of James I. and Charles I. and indeed ever 
e ſince, or only contributed to them, the learn- 
if ed muſt determine. 

— | | | | t | : 7 

be Hume (116), ſpeaking of the reign of 


a- Charles I. ſays, ſuch was the diſpoſition of 
1n _ times, that even after the event, when 
it is commonly 2 to correct all errors, one 


(115) SANDERSON,. p. 0b. WALKER, p. 339. 
(116) Hiſt, of Eng. vol. vii. p. 147. 
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is at a loſs to determine what conduct, in 

the king's circumſtances, could have main- 

tained the authority of the crown, and . 
ſerved the peace of the nation.” 


THE atiekent form of government, having 


been happily reſtored with Charles II. and the 


ſeveral enormities which had been complained 
of ſuppreſſed, one mi ght ha ve hoped that 
all complaints would have eeaſed: but it 


happened far otherwiſe; notwithſtanding 


* the conſtitution had then attained” a ſtate 
of conſiderable perfection (117). The 
learned Writer juſt cited, after enumerat- 


ing ſeveral particulars, concludes, when 


* we conſider likewiſe the freedom from 
© taxes and armies, which the ſubject then 
enjoyed, that the conſtitution of England had 
* arrived to its full vigour, and the true ba- 
© lance between liberty and W 2 was 
* happily eſtabliſhed by /aw in the reign of 
© Charles II.“ He adds, © It is far from my 
: intention to Na or defend many very 


(117) BLACK, Com, bach iv. c. 33 p. 432. 


; « iniquitous 


a K a«a « 


A 
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« iniquitous proceedings, contrury do all law, 


© in that reign; hrongli tb artifice of wicked 
© holiticians, both in and out of employment. 
© What ſeems inchmeftable is this, that by the 
* lath (118), as it then ſtood (notwithſtand- 

t ing fomè invidious, nay dangerous branches 
* of the prerogative have firice been lopped 
© off, aud the reſt more clearly defined), the 
; people had as large à Portion of real liberty 
© as'is conſiſtent with 7 a fate of ſociety ; - and 
, ſaſſicient 5 power, "refiding f in their own hands, 


© to' affert and preſerve that liberty, if in- = 


t vaded by royal prerogative. For which I 
© need but appeal to the memorable 8 
e taſtrophe of the next reign. For when 
* king Charkes's 8 deluded brother attempted to 
t enſlave the nation, he found it was beyond 
© his power : the people both could and did 


reſiſt bim; and, in conſequence of ſuch 


(118) * The A of time at which I would chuſe 
eto fix this theoretical perfection of our public law is the 
« year 1679, after the Babeas corpus act was paſſed; and 
that for licenſing the preſs had expired; though the 

years which immediately followed it were times of 
& great . We 


H 2 IM reſiſtance, 
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£ reſiſtance, obliged him to quit. his enter- 
* prize and his throne together. F 


Bur let it not be thought from 5 I have 
ſaid, that the actions of James I. and Charles, 
and II. were either proper or juſtifiable : on 


the contrary, I think they were, in many in- 
ſtances, © tranſgreſſions of a plain limit, which 
* was marked out to royal authority. But the 
* encroachments of the commons, I conceive, 
© though in the beginning leſs poſitive and 
© determinate, are no leſs diſcernible by good 
* Judges, and have had an equal tendency to 
65 deſtroy the juſt balance of the conſtitu- 
© tion (119).” The truth is, the high notion 
of the kingly office entertained by the Stuart, 
was not ſuited to the genius of the times; 
the notion neither of the king (at leaſt i in the 
former part of his reign), nor of the Parlia- 
ment, was ſuited to the true genius of the 
conſtitution. 8 


ai Bor it was not in the reigns of the Stuarts 
4 . 0 | . . 
only, that differences aroſe between the king 


(119) Humz's Hiſt, of Eng. vol. vi. p. 581. 
an 


$2, wy, tk. oo...” 
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and the parliament. : FPven! in that of our De- 
liverer, as he was called, king William, we 


are told, that * two parties divided the nation 
between them (120): that the king de- 
dared, * had he foreſeen the returns which 
© he received for his ſervices, he would never 
have meddled with Engliſh affairs; that he 
© was weary of governing a nation, who, 
; through their jealouſy of the crown, ex- 
poſed their ſovereign to contempt, and 
, themſelves to danger {1 27) :* © that he would 
no longer remain in a country where he 
* only enjoyed the name of a king (122): 
: that he had actually formed a reſolution of 
' abandoning the kingdom, and had prepared 
a ſpeech for that purpoſe (123): that, 
ok elevated to regal dignity by the whigs, 
the oppoſition from the tories made in time 
ſo ſtrong a head againſt all his meaſures, that 
5 thought * the tories only were capable of 
. forward, with N the public 


(120) Ae e Hit. of Gr. Br. vol. ii. 0 228. 
(121) Ibid. p. 143. | 

(122) Ibid. vol. i. p. 617. 

(123) Ibid, vol, ii. p. 160. 

9 75 5 © buſinels ; 
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49 buſineſs (124) ; and he accordingly changed 


his miniſtry, and diſplaced the © lord chancellor 
Somers, who was conſidered as the head of 
* the whigs. Yet, as has happened 1 in other 
times, of ſo little account was the power of 
the king, that thoſe who prevailed * preferred 
c the influence of their party to the counte- 
* nance of their prince (125) ;* and the king 
was compelled again to change his miniſtry, 
reſolving, for the future, as he was obliged 
to chuſe one party, to place his whole con- 


7 * fidence in that of the whigs (126). 


'Bes1DEs the alterations before mentioned, 


ſome principal ones took place, by which the 


repreſentatives of the people augmented their 
power. 


* 


Nowe of the leaſt was that of reſtraining 


the king's authority, in his nee capg- 


(124) e 8 Hiſt. of Is wn vob. ii. p. 182. 
(425) Ibid. p. 219. r. | 
(126) Ibid. p. 219. 1 to Raving king WI 


liam was obliged © often ta change | ſides.” Hiſt, Eng. 
vol, xiv, Diſſert. on Orig, of Govern, p, 441. 


city, 
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city, to a ſimple affirmative or negative. Now, 
any the leaſt interference of the crown, whilſt 
a matter is pending in parliament, would be 


conſidered as a, great breach of privilege. 


Even the name of the king is not permitted to 
be e in W . 3 
Bur 5 is. s not the p power of the., CLOWN only 
which has been reduced in the legiſlature, 
a conſiderable diminution of power has alſo 
taken place i in the houſe of peers. All grants 
of ſubſidies, or parliamentary aids, muſt now 
begin, and be firſt beſtowed by the lower 


houſe of parliament. If the members of the 


upper houſe ſhould pretend to make the leaſt 
alteration in any grant which is brought for 
their concurrence, the bill, when returned, 
would literally be kicked out of doors by 
the commons (127). The power of the 
houſe of lords, as /cgi//ators, is therefore 
greatly reduced. Though poſſeſſed of fo 


large a ſhare of the property upon which 
taxes are to be raiſed, they are not even 


nee NOTE {VÞ. ©. 
| T4 4 allowed 
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allowed the privilege of | ronflituentt (128) : 
their interference at the election of the com- 
mons, would be thought a breach of privi- 
lege. So that the commons, having ultimately 
eſtabliſhed a right to command the purſe, the 
common medium for the exchange of all 
things, the command of every thing, in a 
manner, has in eee derolved * 
them. 6 


ANOTHER 3 point gained bit the 
popular over the regal authority, has been, 
to obtain what DER LoLMe calls the initiative 
in legiſlation, or the right of propofing or ori- 
ginating laws as well as taxes, and to exclude 


the monarch from exerciſing that Power; 


(128) It is natural to ſuppoſe, that the reaſon of their 
being denied this privilege, aroſe from the feodal law. 
'The great barons repreſenting their tenants, contributed 
not to the wages of thoſe that repreſented the inferior 
tenants in capite. And, therefore, as they bore not the 


burden, they were not to enjoy the privilege of electors. 


Dui ſentit commodum, ſentire debet et onus. It muſt, never- 
theleſs, be acknowledged, that Hume (Hiſt. of Gr. Br. 
yol. vi. p. 461.) ſeems to think the interpoſition of the 


_ in the election of commoners, was. firſt declared a 


reach of C privilege in the reign of Charles I, 


Chap. VI. GOVERNMENT OF ENGLAND. 
by which means, the commons have acquired 


a privilege of propoſing laws, not only con- 


cerning the judicial power, the adminiſtra- 


| tlon of civil and criminal juſtice, but to abo- 
liſh or abridge any prerogatives of the exe- 


cutive power which may be thought inju- 


rious; whereas, on the other hand, the king 


in perſon, and very properly conſidering the 


magnitude of royal autliority, has no power 
to propoſe any law, either to aboliſh or 


abridge the privileges of the houſe of com- 
mons: the commons may act in the offen 
N the mr can only defend. 


An let us not forget the long Arides that 
have been taken towards ariſtocratic power, 


in the ſeveral changes that have been made 
from annual to triennial, from triennial to | 


ſeptennial parliaments | 
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ON THE CONSTITUTIONAL Book 1. 


CHAP, vi. 


£ 
— 


7 he FE WAGER atjendith the Power which 
may be aſſumed by the Houſe of Commons. 


ND, laſtly, the ſtatute of 12 Cha. II. c. 24. 
having finally aboliſhed the feodal te- 


nures, with all their laviſh conſequences, 


which formerly uſed to increaſe the ſplendor 
of the throne, and, at the ſame time, to keep 
the inferior land-holders in ſubjection to the 
lords they held under; let us ſee what may 
now be the power of the houſe of commons. 


Jus I. in preferring Sir John Saville, 
laid a ſure foundation for oppoſition to the 


_ meaſures of the erown; and the ſubſequent 


impeachment of the earl of Middleſex in the 
ſame reign, and in the next that of the earl 
of Strafford, ſeem to have enſured its ſucceſs, 


By the firſt, oppoſition is inſpired with hope; 


by the laſt, any miniſter muſt be diſmayed 


B111s 


E 


Chap. VII. GOVERNMENT OF ENGLAND. 
BiLLs reſpeQing the perſonal liberty of in- 


dividuals may be paſſed quietly ; but if they 


relate to the neceſſary requifites for giving 
energy to the meaſures of government, they 
have too often met with a violent oppoſition. 


TuE preſent times, it is to be hoped, are 
an exception. to ſuch conduct. In ſo mo- 
mentous a concern, however, it may behove 
the people to be upon their gy againſt 
every poſſible danger, 


' NUMEROUS dniugadiith may be united, 
and. grow into a powerful and formidable 
faction; private views may ſupplant all public 
virtue, and no one avenue to Power be left 
unattempted. A party, perhaps, may try to 
ſciae upon government ; and, if very conſider- 
able, the ſeveral members of it may begin to 
conſider themſelves as inveſted with royal 
power, or, at leaſt, intitled to hold the ſu- 
preme magiſtrate in tutelage. In compariſon 
of this important object. they may look upon 
the privilege of propoſing laws, and inquiring 


into the execution of them; of granting 


money, and the adminiſtration of it, as matters 


* of 
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oN THE CONSTITUTIONAL - Book 1; 
of trifling concern. Theſe events, it is hoped, 
are yet at a great diſtance, But if it ſhould 
ever be the lot of this country to endure ſo 
hard a fortune, it may be of uſe to the pre- 
ſent generation, in order to guard againſt the 
approach of ſo great an evil, to take a ſhort 

view of its prognoſticks. They ſeem to be 
| theſe. Should the debates in parliament be 
conſtantly carried on with heat and animoſity, 
and every meaſure of government be oppoſed 
and thwarted ; ſhould a faction garble the de- 
bates for publication, and editors of news- 
papers be taken into pay; ſhould every mi- 
niſtry, without exception, and without any i 
one direct and ſpecific charge brought againſt 
them, be groſsly abuſed and calumniated ; 
ſhould the true principles of government, - the 
ſound maxims of policy, and the real intereſts 
of the community, be loſt in the eager purſuit 
of private intereſt or ambition; ſhould men, 
becauſe they are of a particular party, or poſ- 
ſeſſed of talents for debate, though endowed 
only with ſuperficial abilities, be ſought for, 
in preference to perſons of real knowledge 
and integrity, and eyen brought from other 
5 countries 


Chap. VII. GOVERNMENT Or ENOLAN. 


countries to fill the family boroughs ; ſhould. 


eloquence, the great engine of faction, be con- 


ſidered of the ſame importance as in the days 


of Cicero, when Rome loſt her liberty; and 


venality or corruption (1) (which is indeed 
the inſeparable companion of faction) become 
equally prevalent; ſhould lawyers, becauſe in 
the habit of public ſpeaking, be brought into 


both houſes of parliament; and even the 


higheſt offices in the law be beſtowed, not fo 


much on account of merit in the profeſſion; 
as of certain conduct or connections in par- 


liament; ſhould the qualification required for 
members to ſit in parliament be evaded, and 


inſtead of wages being paid by the electors, 


the moſt corrupt bribery, be practiſed upon 


them. 


$ #4 


SHOULD the ſupreme magiſtrate be de- 


prived of many of his prerogatives ; ſhould 


a cabal be able to force him to take into his 


ſervice, political, maritime, and military, men 


utterly diſagreeable to him; and the order of 

things be inverted, and inſtead of command- 
(1) See NOTE CWI. 

ing, 


10g- 


N THE CONSTITUTIONAL || Book I 
ing, 3 he himſelf be obliged: to obe y 3 ſhould 


he be compelled to grant places, penſiont, and 
honours, to the very men that have treated 


him with indignity; ſhould thoſe who have 
been diſtinguiſhed by the royal favour, appear 
at public meetings to do things known to be 
offenſive to their ſovereign; ſhould faction, as 
in the times of Charles I. call in to their aid 


inflammatory . petitions and”, inflammatory 


motions in parliament ; and even. the kg g 
own miniſters openly An, to ſubvert his 


authority. F : anert 1 


'$HOVLD the inquiitorial powe wet draw every 
branch of the executive authority into the 
houſe of commons, and the inquiſitorial con- 


fequently become the executive power; ſhould 


the royal prerogative be barely nominal, and 
actually performed by the miniſtry; and the 
miniſtry, awed by the terror of impeach- 
ment, or of clamorous and pertinacious in- 
vective, become afraid of exerciſing their 
functions, and the choice of the miniſtry, and 
the direction of their conduct virtually devolve 
upon the houſe of commons ; and that power, 


which was deſigned to watch and impeach 
| any 


Chap. VII. GOVERNMENT or ENGLAND. 


any miſconduct in the adminiſtration, be- 
come, in effect, the adminiſtration itſelf, ad 


the nen of i its own conduct. 


SnogLD the pk 3 . 
upon the fluctuating ſtrength or weakneſs of 


contending parties, become fuQuating alſo ; 3 


and in order to give ſome ſtability to govern- 
ment, ſome members be brought into place, 
and others, going out, be gratified with Pen- 
ions; ſhould prodigality univerſally prevail (2), 


the public accounts, year after year, remain 


unſettled ; every miniſter, and every parlia- 7 


ment prove unwilling to correct this or any 
other abuſe of truſt in ER: to the 110 


(2) The following ral, if true, "ll give oth bien of 
our increaſing prodigality, ſince the reign of Q. Anne, 


and the paſſing of the ſeptennial act in 1715. For ten 
* years, ending Aug. I, 1717 (a period comprehend- 


5 ing in it a general war abroad, and the demiſe of the 
crown, the eſtabliſhment of a new family, and an 
open rebellion at home), the money expended i in ſecret 
© ſervices amounted only to 279,4441. For ten years, 
* ending Feb. 11, 1742, it amoumted to no leſs à ſum 
© than 1,384,6001.; of which 50,0771. was paid to 
* printers of newſpapers, and wfiters for government; 
and a greater ſum expended, in the laſt ix weeks of theſe 
* ten years, than had been N in tree gears before 
© Aug. 1710. 


* 


money; 
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money ; defaulters and peculators be connived 
at and protected; and few men appear de- 
ſirous to leſſen the fund, of which moſt might 

hope to be partakers, and the national debt be 
increaſed with loſs and diſgrace to the nation. 


SHOULD a party; in oppoſition to miniſtry, 
raiſe a violent out=cry, and threaten impeach- 
ments; and to appeaſe them, ſhould the king 
change his miniſtry ; ſhould change . ſucceed 
change, but all changes of men cauſe little 
or no change in meaſures; and in whatever 
hands, this party or that party, whig or tory, 
the-nation receive no real advantage. = 


S8novrp the national fo#ce become feeble 
and unſucceſsful, and its councils ſo fluctuating, 
that no nation would enter into alliance to 
aſſiſt us; ſhould thoſe things which ought to 
be tranſacted /ecretly, be diſcuſſed publickly, 
and in conſequence almoſt every ſcheme be 
fruſtrated ; ſhould debate and delay take place 
of deciſion and diſpatch, our enemies be put 
upon their guard, and the moſt favourable 
opportunities for public advantage and honour 
irretrievably loſt. 

I 8AY, 


* 


— 


f 


iy 


Chap. VII. GOVERNMENT OF ENGLAND. 
IsAx, ſhould ſuch things unfortunately 
happen, we may again, perhaps, as in the time 
of Charles I. find a ſet of men forward to 
erect themſelves into a formidable party, and 
bold enough to declare, that their practices 
are conſtitutional ; and that the nation can 
only be governed by ſome great and power- 
ful party, or what they may call a coalition 
or connection of parties. Such times, it is 
hoped, are yet far remote: but whenever 
they arrive, if they ſhall ever happen, let it 
be conſidered, whether, when * the ſtrength 
© of the ſtate has become only the power of 
private citizens (3), the conſtitution would 


not be loſt? whether, if our force were diſ- 


united, it might not be eaſily broken; and 
foreign and domeſtic enemies alike over- 
power the ſtrength of the nation? and whether 
it could ever be adviſable to ANNIHILATE 
monarchy, for a ſyſtem of government, which 
promiſes a want of aniformity of conduct, and 


conſequently of allies; a want of ſecrecy, una- 
nimity, and deciſion in reſolving ; and of 4% 


3) Sp. L. b. iii. c. 3. 5 
I | patch, 
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Deduction 


from the pre- 
miſes, how 
dangerous it 
might be to 
annihilate mo- 
narchy. 
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ON THE CONSTITUTIONAL Book I. 


patch, ſtrength, vigour, and confiftency in ex- 


ecution (and without theſe circumſtances, no 
protection can be afforded); and which, final- 
ly, making that mercenary which ought to be 
bonorary, encourages parties, incites faction, 


and promotes profuſion. 


WHENEVER theſe things ſhall come to pals 
(if unhappily for us they ever do come to paſs), 
and the nation ſhall enjoy neither the freugth 
of monarchy, nor the virtue of democracy, 


we may be aſſured ſuch will be certain ſigns 


that the principles of government are cor- 


rupted (4) ; and we need not wonder, if our 


dominions at a diſtance be loſt, or thoſe nearer 


home revolt; that diſturbance prevail in every 
quarter; and, in a mart ſo plentifully ſtored 
with preferment, ſo great a traffic be carried 


on for places and penſions; in a word, that the 


(4) The learned Author of the Spirit of Laws deſcribes 
many other marks of the corruption of the principles of 


government, which an attentive Reader will eaſily apply 


to what happened in the reign of Charles I. when the 
houſe of commons totally loſt that © virtue, which endea- 
© yours always to purſue the real intereſt of the commu- 
* nity ;* and the king loſt that power, which is neceſſary 
to carry on the bufinefs of the government. 


4 | profits 


W EIB od ia 


Chap. VII. GOVERNMENT OF ENGLAND. 


profits and emoluments of a rich and noble 


kingdom, like the ſpoils of a' conquered 
country, be divided among the very perſons, 
to whom it looks, in vain, for ſecurity and 
protection. 


Ix former times, when the nation was di- 
vided into different parties, court and country, 
roundheads and cavaliers, petitioners and ab- 
horrers, whigs and tories, royaliſts and re- 
publicans, each ſide carrying their opinion 
to exceſs; violent tories were for abſolute 


monarchy, violent whigs for no monarchy 


at all, but a democracy only; and, as a humor- 
ous writer ſtates it, that between two thieves, 
whig and tory, the nation was crucified (5). 


Ar length, both parties were convinced by 


bitter experience, that either extreme was 


pernicious. The royaliſts diſcovered, that 
abſolute monarchy was tyrarny ; the republi- 
cans, that a democracy was tyranny and 
anarchy both (6). No longer governed by 


(5) Buncn's Pol. Diſq. vol. i. p. 402. 
(6) Lord BoLingGBROKE's Diſſert. on Parties, p. 208. 
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paſſion, reaſon reſumed her ſeat; each ſide 
relaxed from the rigidneſs of their former 
principles; and, inſtead of ſacrificing their 
country to their party, they agreed, at the Re- 
volution, to ſacrifice their party to their 
country (7). The two parties were to be 
melted, as it were, into one (8). The cauſe 
of liberty was not to be built on rhe narrow 
mean baſis of party, but on the broad ſolid 
foundation of the public good. The odious 
diſtinction of whig and tory was to ceaſe; and 
we were to enjoy the benefit of the monarchi- 
cal as well as the democratical branch of the 
conſtitution. | 


Ir us then follow the example ſet at the 
Revolution. Let us not attempt to ſubvert; 
let us rather uſe our endeavours to ſupport 
the conſtitution ; © a noble fabric, the pride 
* of Britain, the envy of her neighbours, 
* raiſed by the labour of ſo many centuries, 
* repaired at the expence of ſo many millions, 
* cemented by ſuch a profuſion of blood (9); 


(7) BoLiNGBROKE'S Diſſert. on Parties, p. 208. 

(8) Ibid. p. 116. 

(9) Ibid, 151. 

and 


— 
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and which has ſtood the ſiege of ſo many 
ages, and ſo many adverſaries, domeſtic and 
foreign. | | 


LA us improve upon the plan eſtabliſhed 
at the Revolution, Let us not only prevent 
the crown from doing harm, but enable it to 
do good. Let us give due weight to the houſe 
of commons, but let it not be ſuch as to de- 
ſtroy the balance of the conſtitution. Let us 
more ſtrongly confirm two of the firſt prin- 


ciples of the government, by endeavouring 
to procure ſlrength for the monarchical power, 


and virtue for the democratical. 
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oOo OK H. 
Of the Caution which ſeems to be 


neceſſary in reducing, either the 
Prerogative, or the J fluence, of 


the Crown. 
Ever ſince the ORE than ſeven hundred years have 
conqueſt, the 
power of the elapſed ſmce the conqueſt ; and from 


crown has 
been dimi- that period, every improvement of the con- 


* ſtitution, which has been propoſed, ſeems 
generally, in ſome ſhape or other, to have 


had in view the reducing of the power of 
the crown. 5 


Lr us then ſee what Is really the 15 10 
authority after all its encounters. 


The royal IN eccleſigſtical concerns, which formerly 
authority, at | 


preſent, in uſed to be ſo much reverenced, and to carry 
ecclefraſtical | T8 

concerns; ſo much authority, the king is the ſupreme 
head of the church ; but he cannot make the 
| leaft alteration in the eſtabliſhed religion. By 


the 


98 
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the bill of rights (1), obtained at the Revolu- 
tion, he cannot profeſs the Popiſh religion, 


© or marry a Papiſt; but by the act of ſettle- 
ment (2), muſt join in communion with 
the church of England.“ And the hill of 


rights having declared the commiſſion for 
erecting the court of co mmiſſioners for ec- 


cleſiaſtical cauſes, and all other commiſſions 


and courts of the like nature, to be illegal and 


pernicious, he cannot even queſtion the. opi- 
nion of others. 


In matters of revenue, he has no power 


at all, He can compel nothing, he can re- 
quire (3) nothing, but what is voluntarily 


granted to him. By the bill of rights, to levy 
money, without grant of parliament, is illegal. 
It is true, the king can coin money, out .he 


cannot alter the ſtandard. * In a word, the 


* royal prerogative, deſtitute as it 1s, of the 


119 


in matters of 
revenue; 


power of impoſing taxes, is like a vaſt body 


(1) 1 Wil. & Mary, ſeff, 2. c. 2. 
(2). AW. 
(3) See NOTE [XI]. 
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affairs; 
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which cannot of itſelf accompliſh its own 


* motions ; or, if you will, it is like a ſhip 
© completely equipped, but from which the 
© parliament can, at pleaſure, draw off the 


© water, and leave it aground—and alſo ſet 
_ © it again afloat, by granting ſubſidies (4). 


In military affairs, which in ſome govern. 
ments bear ſo mighty a ſway, the king is the 
generaliſſimo; but the bill of rights declares 
it to be unlawful to raiſe or keep a ſtanding 
army without conſent of parliament, but that 


the proteſtant ſubjects may have arms for 


their own defence. And asa further ſecurity, 


the mutiny act, and the pay (5) for the army are 
never granted for a longer time together than 
one year; at the end of which it is of courſe 
in the power of any one of the three branches 
of the legiſlature to diſſolve the army. This 
inſtrument of defence, which the circum- 


| 5 ſtances of modern times have cauſed to be 


* judged neceſſary, being capable of being 


(4) Dr Lorne, Conſt. of Eng. b. i. c. 5. p. 76. 
(5) The land tax and malt tax, | 


s applied 


Book II. GOVERNMENT OF ENGLAND. 
applied to the moſt dangerous purpoſes, has 
been joined to the ſtate by only a ſlender 


121 


thread, the knot of which may be ſlipped 


on the firſt appearance of danger (6). 


In a judicial capacity, which has ſome- 
times been uſed as an engine of terror, he 
| may be called the chief magiſtrate. The 


: judges, ſheriffs, and juſtices of the peace derive 


their authority from him ; but he cannot in- 
terfere in any trial. James I. (7), aſſiſting at 


the trial of a cauſe, was reminded by the 


judge, that he could deliver no opinion. Since 
that time, the act of parliament for taking 
away the court of ſtar- chamber, has expreſsly 
declared, That neither his majeſty, nor his 
* privy council, have, or ought to have, any 
* juriſdiction, power, or authority, by Eng- 
* liſh bill, petition, articles, libel, or any 
© other arbitrary way whatſoever, to examine 
or draw into queſtion, determine, or diſpoſe 


* of the lands, tenements, hereditaments, 


(6) Dx Lorux, Conſt. of Eng. b. i. c. 8. p. 91. 
(7) Ibid. b. i. c. 8. p. 88. 


in a judicial 
capacity; 


ce goods | 
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goods or chattels, of any of the ſubjects of 
( fthis kingdom; but that the ſame ought to 


be tried and determined in the ordinary courts 


of juſtice, and by the ordinary courſe of 


law (8). And the bill of rights declares the 


power of ſuſpending and diſbenſing with laws, 


formerly aſſumed by the crown, to be illegal, 
It is true, the monarch is inveſted with a 
power of pardoning offenders, where, from 
the univerſality of the law, a literal expoſi- 


tion of it, under certain circumſtances, might 


prove too rigid; but by the act of ſettlement ( 
in parliamentary impeachments, where it is poſ- 
lible the king himſelf might be concerned, a 
pardon cannot be + pleaded. 


In the /eglature, he the ſovereign 
power reſides, and where the perſonal inter- 


ference of the monarch might carry too great 


an influence, though reckoned the firſt of the 


three branches of the legiſlature, he can pro- 


poſe no alteration in any bill, either while it 


(8) 16 Cha. I. c. 10. f. 5 


(9) 12 & 13 Wil. III. c. 2. ſ. 3. : 
| 15 
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is paſſing through the two houſes of parlia- 
ment, or when it is preſented for his aſſent; 
but he is confined to a ſimple affirmative or 
negative. He cannot enter into debate with 
his parliament ; but, on the contrary, the bill 
+ of rights has ſecured freedom of debate in the 
| proceedings of parliament. He can call a par- 


WH liament when he pleaſes; but, to prevent 


ſurpriſe, the writs muſt iſſue, except in caſe 
- of rebellion or invaſion (10), forty days be- 
t W fore its meeting; he can proroguc the parlia- 
| ment to what time he pleaſes, but by the ſta- 
mute of 16 Cha. II. c. 1. parliaments muſt not 
. be intermitted or diſcontinued above three 


years. And the bill of rights requires further, 

that parliaments ought to be held frequently ; 
but this is now become a nugatory proviſion, 
ſince the crown has been deprived of raiſing 
t Wl <ither a revenue or an army, but by annual 
e grant of parliament. He may dz/olve the par- 
0" lament when he pleaſes, but it muſt not 


i continue longer than ſeven years. 


(10) Magna charta of K. John, c. 14. 16 Geo. BL. 
e. 3. EY $2.2 
is | ot! 
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as the ſupreme 
executive ma- 


giſtrate. 


— > oo 


N THE CONSTUTIONAL Book Il, | 


As the /upreme executive magiſtrate, he ap- 
points all the next immediately ſubordinate 


miniſters and officers under him, ecclefiaſtical, 


civil, political, maritime, and military; but by 


the ſtatute of 6 Anne, c. 7. ſ. 27. a greater num- 


ber of commiſſioners for executing any office 
than uſual, cannot be appointed. He is alſo the 


fountain of Honour, whence all titles and dig- 
nities flow; and which, in a ſimple and not a 


mixed monarchy, is deſcribed by MoNTzs- 


D (11), as the ſole principle of govern- 


ment. He is the grand repreſentative of the 
majeſty of the nation to foreign countries (12) 
and has the prerogative to ſend and receive 
ambaſſadors, make alliances, enter into treaties, 
declare war, and make peace. But it is to be 
obſerved, that by the bill of rights it is de- 
clared, * that it is the right of the ſubje& to 
: petition the king, and all commitments and 
* proſecution for ſuch petitioning are illegal; 


and what is {till more advantageous, all mini- 


ſters and officers, eccleſiaſtical, civil, political, 


* 


(x1) Sp. L. b. iii. c. 6. 
| (12) See NOTE [VI. : 
maritime, 


”A 
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maritime, and military, who have the afual _ | 
management of affairs, are liable to impeach- 

ment, and anſwerable with their lives for their 


conduct. 


"Row it will be ſaid, It is not now preroga- Not preroga-. 
tive, but in- 


tive, but influence, that is complained of. fluence, that 
15 complained 

: | of, 
IT is true, the patronage of the crown has Effect of pa- 


: | g tronage. 
of late greatly increaſed; but, may it not be . 


aqueſtion, whether the increaſe of the national 
debt, from whence the patronage ariſes, has 


not augmented the power of the commons, as 
) much as that of the crown? Formerly, the 
e © majeſty of the crown, derived from ancient 
„ * powers and prerogatives, procured reſpect; | 
e and checked the approaches of inſolent in- 
. : truders (1 3); and the expence of govern- 
(0 ment was ſo ſmall, the kings of England 
id could, by means of the royal demeſnes (14), 
me fruits and incidents of the feodal te- 


nures (15), and various prerogatives, carry 


(13) Hume's Hiſt. of Eng. vol. vi. p. 580, 581, 
note [Z]. hs 

(14) See NOTE (Z]. 
(15) See NOTE [AA]. 


ney 


On 


10 


on the adminiſtration of the government for 


years together, without any aid from parlia- 

ment. But now the feodal tenures are abo- 
| iſhed, and the ancient revenues, and all the 
powers and prerogatives by which any reve- 
nue can be raiſed, being reduced to a ſtate of 


inſignificance; and debts and demands con- 
tinually accruing, which only annual taxes are 


granted to ſatisfy, the ancient dignity of ma- 
| Jeſty is reduced (and ſome reduction it might, 
perhaps, require) to the humiliating condi- 


tion of an annual dependence upon parlia- 
ment (16): ſo that even the national debt, 
which is ſuppoſed ſo much to have exalted the 


(16) © In the ancient conſtitution, before the begin- 
ning of the ſeventeenth century, the meetings of parlia- 
© ment were precarious, and were not frequent. The 
© ſeffions were very ſhort; and the members had no lei- 
© ſure, either to get acquainted with each other, or with 
public buſineſs. The ignorance of the age made 
© men more ſubmiſſive to that authority which governed 
© them, And above all, the large demeſnes of the crown, 


© with the ſmall expence of government during that pe- 


< riod, rendered the Prince almoſt independent, and 
© taught the parliament to preſerve a great ſubmiſſion and 
duty towards him,” Hume's Hift, of Eng. vol. vi. 
p. 580, note [Z]. 
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e power, has, — more in- 
creaſed the overgrown power of the houſe of 


COMMONS. 


Ir is ſurely without reaſon we are at this No reafon 
a 2 | F t 3 for any alarm 
time alarmed with ſuch mighty ills from the from the 


Crown. 


| Crown; eſpecially under a monarch, of whom 
„it has been ſaid, with great propriety, that, 


© if there be a patriot in the country, he is 

© now upon the throne (17).' The Crown is 

; now ſo reſtricted, ſcarcely a poſſibility is left 

. of its doing harm. It is its intereſt, it muſt 

„ naturally be its inclination, to do good. 

e 05 | 3 . | 
Bur it is ſuggeſted (18), that the Crown Charge that 

» W effect the moſt pernicious meaſures — the 

0 Aagainſt the ſenſe of the i incorrupt part of the 2 

ei- * legiſlature, and the wiſhes of the Public.“ — 22 

in By way of anſwer to this charge, let us take 

ned aſhort retroſpect of our hiſtory from the com- 

15 mencement of the reigns of the Stuarts ; who, 

and 

* (17) Mr, SMELT's Speech at York, Dec, 30, 98 


5. 25. 
(18) By the York Aſſociation. _ 


with 


* 
— . 3 
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Inftance of 
James 1. 


Charles . 


with theſe reaſoners, are probably looked upon 


as the moſt obnoxious of our princes. 


JAuxs I. though he began the practice of 


advancing men on account of their oppoſition 


to him, could not effect the moſt: Pernieiou 


8 meaſures.” | 


CuARLEs I. though armed with many 
powerful prerogatives, every one of which 
was called into action, was obliged to conſent 


tothe petition of right, and to aboliſh martial 


— Charles II. 


law, together with the two courts of ſtar- 


chamber and high commiſſion. And, at laſt, 


the diſputes in his reign, we know, coſt him 
his life: it ſeems, therefore, idle to talk af 
this prince being able to effect the W 


nicious meaſures. 
r 250 4 g \ 


Rarm P in his Hiſtory of, hs Reigh 
of Charles II. gives ſtrong reaſons to tſhew, 


' what, he ſays, had been aſſured by many 


authors, that ſcarcely one member of the 
A houſe bo | nnn however inconſiderable, 


i)? Hiſt, of En: vol il, b | 5. 23. P- 446. 
© was 
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vas without a penſion from that king, in 
« proportion to the influence he had in the 
* houſe; and that theſe penſions were in- 
* creaſed according to the ſums granted to 


© the king.“ Yet even this king, notwith- 


ſtanding all this mighty power, and though 
the dire effects of a commonwealth were ſtill 
freſh in every one's remembrance, and it 
was therefore more likely the nation would 
have tun into the extreme of abſolute mo- 
narchy ; I fay, even he granted the habeas 
corpus act; was not able to prevent a bill be- 
ing carried through the houſe of commons, to 


_ exclude his brother and preſumptive heir 


from the throne ; and if he had not had the 
power to diſſolve his parliament, perhaps he 
himſelf had been dethroned. 


AnD though this bill miſcarried in the 
houſe of peers, and James II. afcended the 
throne; when it was found he adhered to 
the ſame deſtructive principles which he had 


formerly diſcovered, notwithſtanding he had 


a clear and independent revenue granted him 
of more than two millions ſterling per an- 
K = 9 £74 5 num, . 
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num (20), had augmented the army to thirty 
thouſand men (21), and had officered them 
with Roman catholics on whom he thought he 
could thoroughly depend (22), he ſoon found 
bs himſelf deſerted, ſtanding expoſed a ſingle in- 
dividual in a great nation, and was forced 
to abdicate the eZ acti 


im. ll. As to king William III. who granted the bill 
of rights, and the other princes ſince the Revo- 
lution, it is imagined it will ſcarcely be contend- 

ed, that, during their reigns, there has been much 

occaſion to complain of © the moſt pernicious 

* meaſures. We have, however, an high 

authority, that of a great aſſociation in York- 

ſhire, that the two g princes of the Ha- 

© noverian line NEVER exceeded the limits 


© of the law (23). 


Seb, WIT reſpect to his preſent majeſty, it 
would be ungenerous, one may ſay ungrate- 
(20) Dr. $evIRE « on the Anglo-Sax. Gov. p· 373. 
(21) STUarT's View of Soc. in Europe, p. 139. 
(22) Dr. ScuixE on the Anglo-Sax. Gov. p. 37¹ 
(23) 2 Yorkſh, Aſſoc, addreſs 5. „ 
ful, 


— 
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ful, without being able to allege one ſingle 
| inſtance of his inclination to purſue the moſt 
Y; pernicious meaſures," to exhibit, or to inſi- 
nuate, in the moſt diſtant manner, a charge, 
in general terms, of ſo odious a nature; well 
knowing that he has given the moſt unequi- 
vocal proofs of his ſolicitude for the public 
welfare, in various public acts; namely, the 
act (24) for ſetting bounds to the civil liſt (25), 
and placing the adminiſtration of that reve- 
nue in hands that are accountable to parlia- | 
ment (26); the act (27) for making the judges 
completely independent; the act (28) for re- f 
ſtraining certain officers of the revenue, ſup- 
poſed to be under the influence of the crown, 


(24) 1 Geo. III. c. 1. 

(25) The expences defrayed by the civil lift are 
© thoſe that in any ſhape relate to civil government ; as 
* the expences of the houſehold; all ſalaries to officers of 
© ſtate, to the judges, and every of the king's ſervants ; 
© the appointments to foreign ambaſſadors ; the mainte- 
© nance of the queen and royal family ; the king's private 
* expences, or privy purſe; and other very numerous 
© out=goings ; as, ſecret ſervice money, penſions, and 
© other bounties.*” BLAck. Com. b. i. c. 8. p. 331. 


(26) See NOTE [BB]. 
(27) 5 Geo, III. c; 47. ſ. 10. 
(28) 22 Geo. III. 6. 41. 
| K 2 from 
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from voting at elections of members of par- 


liament ; the act (29) for excluding from the 
houſe of commons certain contractors, fup- 
poſed too to be under the ſame influence; the 
act (30) for ſuppreſſing certain offices nd 


out of the revenues of the civil liſt; the vullum 


tempus act (31); the acts (32) for regulating 
the trials of controverted elections; and, 


perhaps, in many other inſtances which, at 


Check upon 
the executive 
power, if any 


prince ſhould 


be ſo 1mpru- 
dent as to ac- 


tempt any 


arbitrary 
meaſure. 


preſent, do not occur, 1 "7 oy ey wan 
never known to me. DTS eD9TY 
Join EE 

Bur ſhould we unhappily ever meet with 

a prince, whom neither inclination nor in- 
tereſt would keep to his duty, the awful ex- 
ample of thoſe who have been weak or 
wicked enough to * exceed the limits of the 


© law, muſt ſpeak with an hundred tongues, 


After ſuch examples, there can ſurely be little 
reaſon to fear from a king any violation of 


(29) 22 Geo. III. c. 45. 
(30) 22 Geo. III. c. 82. 
(31) 9 Geo. III. c. 16. 


(32) 10 Geo. III. Co 10. 11 Geo. III. C. 42. 14 Geo. 
III. c. 15. 


Our 
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our liberties, which an independent and vir- 


tuous repreſentation in parliament might nor 


readily cauſe to be remedied. 


Suovr p, however, any prince be ſo weak 


or daring as to make the attempt, the conſtitu- 


tion has provided a remedy. At the end of 
every reign, the civil liſt, and conſequently 
that kind of independence which it pro- 


cured, are at an end. The ſucceſſor finds 


a throne, a ſceptre, and a crown; but he 


finds neitlier power, nor even dignity; and 
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Fe nedy even 
if he Gould 
ſucce2d, 


before. a real poſſeſſion of all theſe is given 


him, the parliament have it in their power 
to take a thorough review of the ſtate, as well 
as to correct the ſeveral abuſes that may have 


erept in during the preceding reign; and thus 


the conſtitution may be brought back to its 
hrſt principles. 


ENGLAND, therefore, by theſe means, 


enjoys one very great advantage, one which 


all free ſtates have ſought to procure for them- 
ſelves; J mean, that of a periodical reform- 


ation. But the expedients which legiſlators 


K 3 have. 


oN THE CONSTITUTIONAL Book Il. 
have contrived for this purpoſe in other 
countries, have always, when attempted to 
be carried into practice, been found to he pro- 
ductive of very diſadvantageous conſequences, 
Thoſe laws which were made in Rome, to 
reſtore that equality which is the eſſence of a 
democratical government, were always found 
impracticable; the attempt alone endangered 
the overthrow of the republic ; and the ex- 
pedient, which the Florentines called ripigliar 
J fato, proved nowiſe happier in its conſe— 
quences. This was becauſe all thoſe different 
remedies were rendered inefficient before- 
hand, by the very evils they were meant to 
cure; and the greater the abuſes were, the 
more impoſſible it was to correct them. 


Bor the means of reformation which the 
parliament of England has taken care to re- 
ſerve to itſelf, is the more effectual, as it goes 
leſs directly to its end. It does not oppoſe 
the uſurpations of prerogative, as it were, in 
front ;—1t does not encounter it in the middle 
of its career, and in the fulleſt flight of its 
exertion: but it goes in ſearch of it to its 

ſource, 


2 


Ca 
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ſource, and to the principle of its action. It 


does not endeavour foreibly to overthrow it, 
it 10 enervates its cee 

: Wnar ige lun more the mildneſs of 
the operation is, that it is only to be applied 
to the uſurpations themſelves, and paſſes by, 


what would be far more formidable to en- 


counter, the ee and E of the 


uſurpers. 


* EVERY, thing is tranſacted with a new 


ſovereign, who, till then, has had no ſhare 
in public affairs, and has taken no ſtep which 


he may conceive himſelf bound in honour to 


ſupport. In fine, they do not wreſt from him 
what the good of the ſtate requires he ſhould 
give up: he himſelf makes the ſacrifice. | 


Tux truth of all theſe obſervations 1s re- 
markably confirmed by the events that fol- 
lowed the reign of the two laſt - Henrys, 
Every barrier that protected the people againſt 
the incurſions of power had been broke 
through. The parliament, in their terror, had 
even enacted that proclamations, that is, the 


K 4 wilt 


2 
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i of the king, ſhould have the force of 


laws (33). The conſtitution ſeemed really 
undone. Yet, on the firſt opportunity af - 
forded by a new reign, * 280 Wange 5 
to mae its ps (34) JX2 
1 WR 3 3 aft thei nethion of 
right 3 in the 3d of Charles I.), when a great 
maſs of abuſes had, for many reigns, been 


... accumulating and gaining ftrength, and the 


ancient laws were reſtored in the perſons of 


William and Mary, we find them all, at leaſt 


all that were required, in a moment removed 


Reaſonable 
retrenchment 
of preroga- 
tive ſeldom 
refuſed, 


| ginning of the reign of Edw, VI, 


by the bill of rights, paſſed in the * Iu 
of their reign. 


War occaſion then for ſuch mighty fear? 
Has parliament almoſt ever required any rea- 
ſonable retrenchment of the prerogative, 
which the Crown has refuſed ? Whenever 


(33) Stat. 31 Hen, VIII. c. 8. 

(34) DR Lor uE, Conſt. Eng. b. i. c. vi. p. 80. 
4th edit. The laws concerning treaſon paſſed under 
Henry VIII. which judge BLAcksToONE calls © an ama- 
*< Zing heap of wild and new-fangled treaſons, were, to- 
gether with the ſtatute juſt mentioned, repealed in the be- 


reaſon 
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reaſon has declared herſelf, has not the moſt 


ſtubborn power of the Crown, even in the 
lifetime of thoſe who exerciſed it, in innu- 
merable inſtances, conſtantly given way? 
To expreſs the idea in a few words, may we 
not ſay, with Monſ. Dx Lor uE, That it is 


© ;mpoſſible but that well grounded complaints 


7 will fo0ney' or later be redreſſed 0 3 59. 


We batte ſeen the ule of a 4 king in many 
inſtances z the laſt, though not the leaſt, is 
to break the confederacies of contending 
patties (36). Happily, ſo far, his preſent 
majeſty has been able to perform that ſaluta- 
ry ſervice. But who can tell how long ſuch 
ability may continue With every freſh mi- 
niſtry, freſh difficulties ſeem to ariſe. But 
if, by yielding, he ſhould always be able to 
ward off the wry who knows that his _ 


(35) DE LoLme, Conſt. Eng. b. ii. CG, 14. p. 314. 
4th edit. | 


(36) © In. a oi: feuds and diviſions arg eaſily 


* quieted, becauſe the prince is inveſted with a ercive 
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Uſes of 2 
king beſides 
ſeveral before 
mentioned. 


* power to curb both parties; but they are more laſting in 


* a commonwealth, becauſe the evil generally Jour the very 
* power which only could have wrought a cure.” MoNTEs- 
* on the Riſe and Fall of the Roman Empire, P- 29. 


ceſſors, 
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Caution ne- 


ceſſary in re- 


ducing mo- 


narchical 


power. 


Example of 


Sweden; 


— 
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eeſſors, to humours equally: capricious, will 
be equally pliant! Or if they ſhould, and 
their authority ſhould become every day 
more relaxed, who then muſt break the con- 
federacies of contending parties, and ward off 
the blow which they threaten? . | 


Let, therefore, every propoſal for redu- 
eing the monarchical power be well conſi- 
dered. Mr. Dx LoLme (37) tells us, that 
© when the crown of Sweden was, in the 
e firſt inſtance, ſtripped of all its different 
prerogatives, it does not appear, that thoſe 
© meaſures were effected by ſudden, open 
proviſions for that purpoſe : it is very pro- 
bable they had been prepared by indirect 
regulations formerly made; the whole ten- 


La 


Aa 


dency of which ſcarcely any body, perhaps, 
could foreſee at the time they were ned 


WHEN the ſenate aſſumed the power of 
granting offices and employments, civil and 


military ; of conferring the honour of nobi- 


(37) Conſt, Eng, b. ii. c. 19. p. 506, 4th edit. 
| ty; 
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lity; of calling and diffolving the ſenate; "of 
engaging in war; making peace, and enters 

ing into treaties and of pardoning offend= 

ers: ſo univerſal was the hatred of the people 
 againſt'the tyrants that governed them, that 

even an abſolute monarchy was accounted a 

bleſſing, and was effected without blood- 

ſhed, IS 


— 


80 our own country furniſhes a leſſon, of our own 


that the commons may advance progreſhvely, i 
until they eise the whole ſovereign power. 
Their power in former times is ſufficiently 
| manifeſted, when we recollect, that they have 
- WH dethroned and put to death one monarch, and 
, made another to abdicate ; that they have 
y declared the houſe of lords to be uſeleſs and 
) dangerous; and have compelled their own 
; ordinances alone to be taken for laws. In 
the reign of Q. Elizabeth, arbitrary and vio- 
f lent as ſhe was, individuals, in general, were 
d happy. But when republican notions de- I 
- 


ſtroyed the monarchy, the very reverſe was 
experienced. Monarchy deſtroyed, the ariſ- 
tocracy, nay, the democracy itſelf ſoon fol- 
53 5 8 os lowed; 


lowed CM civil liberty was no. more; the 
ſevereſt tyranny was eſtabliſhed. After about 
twenty years woeful experience, a reſtoration 
of monarchy was effected without any limi- 
tation of the monarchical- power; and, as 


lately in Sweden, not only without blood- 


(38) Charles I. in his anſwer to the nineteen pro- | 


. . poſitions made by the parliament, ſeems to have written 
of this and ſome other things which happened, in the 


ſpirit of prophecy: His words are worth tranſcrib- 
ing: * The ſecond eſtate [the nobility] would,” ſays 
he, © in all probability, follow the fate of the firſt 
the king]; and by ſome of the turbulent ſpirits, jea 


louſies would ſoon be raiſed againſt them, and the like 


£ propoſitions for reconciliation of differences . would; be 
© then ſent to them, as they now have joined to ſend us, 
© till (all power being veſted in the houſe of commons, and 
© their number making them incapable of tranſacting affairs 
* of ſtate with the neceſſary ſervice and expedition, thoſe. 


being retruſted with ſome cloſe committee), at laſt, the 


common people (who, in the mean time, muſt be flat- 
T tered, and to whom licence muſt be given in all their 
wild humours, how contrary ſoever to eſtabliſhed law, 
or their own real good) diſcover this arcanum imperii, 
©. that all this was done by them, but not for them, and 
© grow weary of journey- work, and ſet up for themſelves; 
call parity and independence liberty; devour that eſtate 
© which had deyoured the reſt; deftroy all rights and pro- 
« perties, all diſtinctions of families and merit; and by 
this means, this ſplendid and excellently diſtinguiſhed 
« form of government, end in a dark equal chaos of con- 
5 fuſion, and the long line of our many noble anceſtors, 
in a Jack Cage, or a Wat Tyler.” Rarix's Hiſt, of Eng. 
vol. xi. b. 20. p. 550. 8vo edit. EE 
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ſhed, but with the moſt joyful and univerſe 


acclamation ; - infomuch that Charles II. when 
he came to the throne, obſerved, he ſaw 


* wiſhed for his return (39). 


Ax what is s worthy of 3 all this 
happened in a reign, when, as the law then 
ſtood, the power and prerogatives of the 


Crown were much greater, and the power of 


the houſe of commons much leſs, than at 
preſent. | | 


No Private virtues, no conceſſion of the 


* 


* nobody that did not eg he 


The power of 
the monarch 
greater for- 
merly than at 
preſent, 


prince were able to ſtop the torrent of their 


eneroachments. The people were appealed 
to; the maſk of patriotiſm covered the moſt 
dangerous deſigns. Specious pretences de- 
ceived multitudes. Until; at laſt, * by ab- 
* ſurd ridiculous lying, uſed to win the af- 
fections, and corrupt the underſtandings of 


© the weak ; bold ſcandals to confirm the wil- - 


c ful; boundleſs promiſes to the ambitious z 


00 groſs, abject flatteries, and applications 
' to the vulgar, ſpirited and a ſupine lazineſs, : 


(a9) Lord CLaR, Hiſt Rebel. b. xvi. p. 602. Þol; edit. 


Ks negligence, 


 — r Dans ene was — — -- 


Caution. 


| 


i 


+ ON: THE CONSTITUTIONAL Book It, 


* negligence' and abſence of thoſe who had 
aſſumed their country's truſt, a handful of 
men, much inferior in the beginning, in 
number and intereſt, came to give laws to 
© the major part (40), and overturned the 
conſtitution. | 


* Trose perſons who think that the pre- 
rogative of a king cannot be too much 
abridged, and that power loſes all its influ- 


ence on the diſpoſitions and views of thoſe 


who poſſeſs it, according to the kind of name 


uſed to expreſs thoſe offices by which it is 


conferred, may be ſatisfied, no doubt, to 
behold thoſe branches of power that were 
taken from a king, diſtributed to ſeveral bo- 
dies, and ſhared in by the repreſentatives of 
the people. But thoſe who think that power, 
when parcelled and diffuſed, is never ſo wel 


_ repreſſed and regulated, as when it is con- 
fined to a ſole indiviſible ſeat, that keeps the 


- (40) Lord CLAR. Hiſt, Rebel. b. iv. p. 253. Mrs 
MacauLay, in her Hiſt. of Eng. vol. v. p. 112, ſays, 


that Cromwell ſucceeded in his uſurpation upon par- 


liament, by exactly the ſame means, © by alarming the 
fears, rouſing the reſentments, flattering the wiſhes, 
© and cajoling the prejudices of the major part! 


5 nation 


Book 11, GOVERNMENT. OF ENGLAND. 


nation united and awake 3 Who know that 


names, by no means altering the intrinſic. na- 
ture of things, the repreſentatives of the 
people, as ſoon as they are inveſted with 


independent authority, become 16% fatto its 


maſters : thoſe perſons, I ſay, will not think 
it a very happy regulation, in the former 


conſtitution of Sweden, to have deprived the 


king of prerogatives formerly attached to his 


office, in order to veſt the ſame, either in a 


ſenate, or in the deputies of the people; and 


thus to have truſted with a ſhare i in the ex- 
ereiſe of the public power, thoſe very men 


whoſe conſtitutional office ſhould have been 
to watch and reſtrain it (41). NES 


Aer the ans hits Rel on the ex- 
pulſion of the kings from Rome, as we find 


in Dionysi1vs of HALICARNASSUs, and 


Livy. The very powers exerciſed by the kings, 


and which the ſenate had ſo much complained 


of, the ſenate themſelves aſſumed. The ex- 
ecution of their decrees, indeed, they intruſted 


to two „ We | _ - but thoſe 


66 ** Loyas, Conk- of Eng: b. ji. c. 39s p. 504- 
it ' 3 4 » 20] OPT AY 


magiſtrates 
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miigiſtrates were taken from the body of the 


ſenate, and were entirely dependent upon 
them. * Maſters of the ſtate, and ſenſible that 


© a lawful regular authority, orice truſted to 


La) 


a ſingle ruler, would ſoon put ati end to 
their tyranny, they nevertheleſs taught the 
people to believe, that, provided thoſe who 
exerciſed a military power over them, and 
overwhelmed them with inſults, went by the 
names of conſules, dictatoret, patricii, nobles ; 


* a a SG, 


R K 


horrid one of rex, they were free; and that 


ſuch a valuable ſituation ought to be preſerved 


at the price of every calamity (42). But, in- 
© ſtead of making any proviſion for the liberty 


of the people, great care was taken not to 


leſſen a power which was now become their 
5 own. Nay, they preſently ſtretched this 
power beyond its former tone; and the pu- 
* niſhments which the conſul inflicted, in a 
military manner, on a number of thoſe who 
* ſtill adhered to the former mode of govern- 
ment, and even upon his own children, 


taught the people what they had to expe 
(42) Ds Lois, Conſt. of Eng. b. ji. e. 5. p- 241 


edit. 
* . f $ for 


in a word, by any other appellation than that 


* a mm + 
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for the future, if they preſumed to oppoſe 
© the power of thoſe whom they had thus 
6 hwy ans matte their tauften (4 3)” 


55 
* 165 4 T4305 N 


851 in a country, where the oops - 
ſelves, by their repreſentatives, are ſaid, * to 
abe their own governors,” and who know 
but little how the powers of government 
ought to be diſtributed ;. it has generally been 
eaſy to make them believe their repreſenta- 
tives ſhould be almoſt every thing (44), not 
conſidering, that deſpotiſm is nor confined to 
names but to things; that the only mate- 
rial conſequence that may ariſe from de- 
priving the Crown of that branch of power 
© which has cauſed their complaints, will, 

© perhaps, be the having tranſpoſed it from 

its former ſeat to another, and having truſt- 


"a Dr Lone, Cont, Eng. b. ii. c. 15. p. 326. f 
4th edit. | 8 
(44) © As there are in this Rate two viſible powers, 
the legiſlative and executive; and as every citizen has a 
* will of his own, and may at pleaſure aſſert his inde- 
* pendence, moſt men have a greater fondneſs for one of 
. theſe powers than for the other, and the multitude have 
ö * commonly neither equity nor ſenſe enough, to ſhew an 
5 * equal affection to both.“ Sp. Li b. xix, c. 27. 


; L ed 
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© ed it to new hands, which will be ſtill more 
© likely to abuſe it, than thoſe in which it 
vas formerly lodged (45) ;* that if thoſe 
powers of government, the legiſlative and the 
executive, which ought to be kept ſeparate, 
Mould, through the error or unforeſeen ope- 


ration of ſome new regulation, become united, 
either in one perſon, or in many; and that 
inquiſitorial power, which ought to watch the 
executive power of government, ſhould itſelf 
become the executive, and require to be 
watched, a deſpotic, uncontroulable power 
= would be erected; and, as in the time of 
Charles I. we ſhould find thoſe very men, 
who, to gain their ends, ſhould talk of no- 
thing but magna charta and liberty, would, 
the moment their purpoſe was accompliſhed, 
immediately trample upon both (40). 


| The opinion LET us not then be carried away by 2 

F of ſeveral Fa 1 5 3 

| Writers. plauſibility meant to deceive, but ſeriouſly | 
reflect on what has happened in Poland, as, 


(45) Dez LoLuz, Cont, Eng. b. ii. Co 10. p. 2 
4th edit, 


(46) Ibid. b. ii. c. 19. p. 508. 410 edit. 


2 8 Well 


— 
* 
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well as Sweden; and our own country; that 
lord treaſurer- Burleigh, ſo long ago as the 


reign of Q. Elizabeth, foretold, that Eng- 
land could never be ruined, but by a par- 
* liament (47) ; that Sir MarrxRw 


Hars (48) obſerved, this being the higheſt 


and greateſt court, over which none other 
can have juriſdiction in the kingdom, if by 
any means a miſgovernment ſhould fall upon 
it, the ſubjects of this kingdom are left with- 
out all manner of remedy; and that Sir WII. 


LIAM BLACKSTONE (49) has preſaged, that 


if ever it ſhould happen that the independ- 
ence of any one of the three branches of the 
legiſlature ſhall be loſt, or that it ſhould be- 
© come ſubſervient to the views of either of the 
* other two, there-will ſoon be an end of the 
* conſtitution,” 


INSTEAD of looking upon the Crown as 


the cauſe of our complaints, © the danger to 


** our preſent excellent eſtabliſhment, if there 


(47) Black, Com. b. i. c. 2. p. 151. 


(48) Of Parliaments, p. 49. 
(49) Com. introd, ſ. 2. p. 51. ! 5 
L 2 85 I really 
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really be any, ariſes (notwithſtanding all the 


clamour which we have heard to thee con- 
trary) altogether from another quarter; 
and our greateſt fear, attention, and pre- 


caution | ought to be, leſt the people, or 
more properly their repreſentatives, who 
have been gradually gaining both upon the 


ſovereign and the lords, ever ſince the time 


of Henry VII. ſhould become too heavy 
for both at laſt, and exerciſe more than a 


due influence upon the other two branches 


of the legiſlature. For we may be affured, 
though this is a point not often enough 
nor ſufficiently conſidered by us, that our 
well-poifed conſtitution is overturned, and 
its exiſtence as much endangered, when 
the houſe of commons has too large, as 
when it has too ſmall a ſhare in the govern- 
ment; and, perhaps, the inconveniences 
to the governed would be found full as 
grievous in the former, as in the latter caſe; 
at leaſt, if we may be allowed to draw any 


conſequences from the immenſe impoſi- 


tions, and that terrible ſtate of miſery and 
confuſion, which happened in the nation 
. 
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Cc 


£ 
. 


- 


o 


* 


in the laſt century, when the deputies of 


the people had, in fact, ſeized upon the 


ſupreme authority. Whilſt the over- ba- 
lance of property is ſo entirely in the hands 


of the people, to contend with them will 


be to throw all into their power. Though, 
therefore, in the preſent ſituation of things, 
it is al-ſolutely impoſſible for our kings, 
without the introduction of foreign forces, 
to ſubvert the conſtitution ; yet the commons, 


on the other hand, have it always in their 


power, and therefore may do it; though 


Jam ready to own, that ſuch is their mo- 


deration, and ſuch their general ſenſe of the 
happy temperament of the government 
which they live under, that there is not 


the leaſt room afforded us to imagine, that 


they will attempt any eſſential innovations. 


The regal authority bas its certain limits al- 


ready preſcribed by the laws, which it can- 


not paſs at any time, without alarming the 
nation with the immediate outcry of - 


ranny and uſurpation ; whereas, the bounds 


* between liberty and licentiouſueſs, having 


i age never 
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never been duly aſcertained, the foundations © 
© of the conſtitution may be ſapped and ruined, 
* before we perceive, or attend to the pleaſing. 


07, big which ts —_ upon us ( ON 


4900 Dr. Sehne on we ge-. Gov. p. 382. 
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BOOK III. 


Of the N ature af the Clint com- 
plained e of ; with a view to diſco- 
ver the PR from which they 
originate, and the Remedies moſt 
likely to cure the Complaint. 


HIS Book, in order to ſeparate the 
different ideas, I ſhall divide into ſe- 
veral _ ; the firſt i is, 


GH AB: 
Of the Nature of the Grievances complained of. 
| 7 Fn 


HE nature of the complaint, as I un- Unſucceſsful 
23 3 i | | abroad, un- 
derſtand it, is, that our arms are- un- happy and 
prodigal at 


ſucceſsful abroad; at home the public councils a 
are diſtracted, fluctuating, and feeble; and the 
public treaſure, inſtead of correcting, in great 


meaſure cauſes, theſe evils (1). 


(x) See NOTE [CC], 
I. 4 
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ar NN 4% Si lis eee eee 
CHAP. Il. 
o the Nature and Principles of the . Engl 0 
| Government.” 
Democracy, E are told, by a great Writer (1), that 
ariſtocracy, | 8 "Rn 
and monar- * laws ought to be no leſs relative to 


—.— of de the principle, than to the nature of each 

1 government.“ Perhaps, then, before we 
think of applying remedies, our firſt conſi- 
deration ought to be, what are the nature 
and principles of the Engliſh government. 
Let us clearly underſtand the real nature of the 
government. Let us but once eſtabliſh the 
true principles upon which it is founded, and 
* laws will ſoon appear to flow from thence 


* as from their ſource (2). 


5 There is this difference,” ſays the Author 
laſt quoted (3), * between the nature and 


principle of government; its nature is that 
by which it is conſtituted, and its principle 
that by which it is made to af. One is its 


(x) Sp. L. b. ili, e. 1. (2) Ibid. b. i. e. 3 
(3) Ibid, b. iii. c. 1. | | 
particular 


T 
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particular Aructure, and the other the human 
paſſiont l ſet it in motion. 


N ow, as is before 8 it is the na- 
ture of the Engliſh government, not to be de- 
fined as any of the three regular forms of 
government known. by the ancients ; to wit, 
MOAT ariſtocracy, or democracy ; but 

* as a mixed government formed out of all 
* three(4)', which © nothing can endanger or 
hurt, but by dyfroying the equilibrium of 
© power between one branch of the legiſlature 
and the reſt (5). 


As if the members of the lower houſe of 


parliament ſhould not be e/-&ed freely by the 


How the na- 
ture of the 
government 
may be de- 
ſtroyed. 


public, and for a ſhort ſpace of time (6); but, 


on the contrary, ſhould be elected by a Pri- 


(4) BLAck. Com. introd. ſ. ii. p. 50. . 

(5) Ibid. introd. ſ. ii. p. 51. 

(6) When different legiſlative bodies ſucceed one an- 
© other, the people who have a bad opinion of that which 
© is actually fitting, may reaſonably entertain ſome hopes 
of the next; but were it to be always the ſame body, 
the people, upon ſeeing it once corrupted, would no 
longer expect any good from its laws; and of courſe 
* they would either become deſperate, or al into a ſtate 
* of indolence,”* Sp. L. b. xi. c. 6. | 


valle 


Virtue, wiſ⸗ 
dom, and 
power are its 


principles. 
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vate hereditary intereſt, or for a term of long 


and inconvenient duration; the nature or form 
of the government would be changed. The 
democratical part of the government would 


be turned into an arjfocracy. In this caſe, 


or if the legiſlative ſhould aſſume the execu- 
tive power, the equilibrium of the conſtituent 
powers, of courſe the conſtitution, would be 


deſtroyed. Whether this has actually hap- 
pened, we ſhall be beſt able to judge when 
we come to treat of boroughs. mJ 


Bur the conſtitution of the government 


Tay be alſo deſtroyed by changing the prin- 


ciple © by which it is made to act. 

IT will be neceſſary then to enquire, not only 
what is the Hructure, but what are the Prin- 
ciples of the conſtituent parts of the Engliſh 
government, or © the human paſs ons which | 


* fet them in molion.' 


Tun celebrated Commentator on che laws 
of England will tell us m, virtue, and 
Hodeer: the houſe of Peers, ſays he, ſhould 


afford wiſdom; the commons, virtue; the 


monarch, 
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monarch, ſtrength or power. In general,” 
he adds, all mankind will agree, that go- 
© yernment ſhould be repoſed i in ſuch perſons, 
in whom thoſe qualities are moſt likely to 
© be found, the perfection of which are among 
the attributes of him who is emphatically 
* ſtyled the Supreme Being ; the three grand 


4 requiſites, 1 mean, of wiſdom, of virtue, 


© or goodneſs, and of power; WISDOM, 70 
* diſcern the real intereſt of the community; 
* goodneſs, or VIRTUE, 4% endeavour always 
* to purſue that real intereſt ; and ſtrength, or 
* POWER, 170 carry this knowledge and inten- 


lion into action. Theſe are the natural 
foundations of ſovereignty 3 and theſe are 


© the requiſites that ought to be found in 
every well-conſtituted frame of govern- 


* ment (7). 


Is chan any particular perſons ſhould ac- 
quire an intereſt in the houſe of commons 
independent of the public, and by thoſe means, 
or by any other, the members of that houſe 


ſhould be induced to conſider only how to 


(7) Brack. Com. introd, ſ. ii. p. 48. 
8 1 make 


15s 


How the 
principles of 
the govern- 
ment may 


deſtroyed, 


Effects from 
deſtroying 
either the 
nature of the 
government, 
or its prin» 
ciples. 


Inftance i = 
the reign of 
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make their public conduct ſubſervient to their 
Hope ends, the principle * by which the 
© repreſentatives of the people ought to 2d, 
would be changed: fa&ion would enſue; | 
corruption would follow faction; che repre- 
ſentatives of the people would be no longer 
actuated by © virtue, to endeavour always to 
purſue the real intereſt of the community; 
they would travel out of their own province, 
and inſtead of endeavouring always to main- 
tain the liberty of the ſubject, or civil liberty, 
and the liberty of the fate, otherwiſe called 
political liberty, they would employ all their 


attention to obtain that which more peculiar- 


ly belongs to the executive branch of the go- 
vernment, I mean, power. | 


A s HORN retroſpect into one or two pe- 


riods of the Engliſh hiſtory will ſerve to il- 


luſtrate this doctrine. 


Wr will Han with the reign of Q. Eliza- 
beth, in whoſe time the parliament (8) 


| (8) By the word parliament in this place, and many 
others, is meant only the 7wwo houſes of parliament, àc- 
cording to the common acceptation of the term. 
” ſeems 


8 
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ſeems to have been confined chiefly | to its — ; 
gt riſlative power of making laws, and granting 
ſubſidies. If no criminal conduct called for 
the exerciſe of the inquiſitorial power of i im- 
peachment, it was conſidered by Elizabeth to 
be as unconſtitutional for the parliament to 
meddle with the adminiſtration of fate affairs, 
as it would have been for them to have med- 


dled with the adminiſtration of Juſtice (9). 
© It was, it ſeems, the conſtant language of 


; this favourite princeſs and her miniſters, 


c that even that auguſt aſſembly „ ought 


« not to deal, to judge, or to meddle with 


IE, her majeſty” s prerogative royal (10).” In- 


deed, ſo careful was the government in thoſe 
days, to preſerve the ſtrength or power of the 
executive authority, that even Juſtice was 
made ſubſervient to it. 


ONz Udal (1 15 a puritanical clergyman, 
having inveighed in a book which he publiſh- 


(9) Brack. Com. b. i. c. 7. p. 238. D' Ewers, 
p. 479. | bw 74 
(10) Ibid. b. i. c. 7. p. N D'Ewzs, p. 645. 
(11) Hume's Hiſt. of Eng. vol. v. append. iii. p. 466. 
ed 


— —— — rn 8 
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ed againſt the government of biſhops, it was 
pretended, that the biſhops were part of the 
queen's political body, and to ſpeak againſt 
them, was really to attack the queen; and he 
was accordingly found guilty of a capital 
crime. ; 5 


So thoroughly was the principle eſtabliſh- 
ed, that the Crown had alone the manage- 
ment of all matters both of church and ſtate, 
that an oppoſition to ſuch principles would not 
even have been © rewarded with public praiſe 
and approbation (12).“ So perfectly ſettled 
was this principle become, that many extra- 


ordinary exertions of power in Q. Elizabeth, 


© were conceived to be nothing but the ordi- 
* nary courſe of adminiſtration; ſince they | 
were not thought remarkable enough to be 
* recorded by contemporary writers (13), 
and are entirely overlooked by moſt hiſtorians. 


IN effect, in all matters of government, ec» 


clefiaftical and political, the queen had, per- 


(z2) Home's Hiſt, of Eng. vol. v. append, iii. p. 469. 
Iz) Ibid. vol. v. append. iii. p. 453. 


haps, 
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haps, almoſt ſovereign power. To confirm 
it the more ſtrongly in religious concerns, a 
court of high commiſſion. was erected. That 
her authority might be no leſs in matters of 
ſtate, the court of far-chamber, though 1 it was 
a court of great antiquity, founded in the 
common law, was confirmed by ſtatute. 


WHraT was the conſequence of all this? 
Did the government loſe its principles ? No. 
There being then. no faction that durſt ſeize 
upon the government, no private ends were 
to be anſwered ; of courſe there was no cor- 
ruption. Civil liberty was conſulted in good 
civil inflitutions. . Wholeſome laws were not 
only duly made, but they were, in general, 
well executed. Not only the ſubject, but the 
conſtitution (at leaſt in all civil concerns) was 
free. The ſubect enjoyed civil liberty, the 
fate ſeems allo, if we except Elizabeth's ar- 
bitrary behaviour to her parliament, to have 
enjoyed Political liberty, Had the legiſlative 
- aſſemblies been free to propoſe political laws 
to regulate the government, the executive power 


was free to reject them. The houſe of com- | 


1 mons 
35 818 : 
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mons had virtue; the ſubject had liberty; 
the monarch had power : Trade, ſays 
Sir WILLIAM BLACKSTONE (14), © flou- 
© riſhed, riches increaſed, the laws were 
* duly adminiſtered, he nation was reſpeated 

abroad, and the people were happy at home; 
and after all, is not happineſs all that is 
worth ſeeking for under any form of go- 
vernment ? Prodigality of the public treaſure 
was a crime unheard of; and the reign of 
Q. Elizabeth was dignified by poſterity with 
the honourable appellation of the golden age. 


SINCE this time, ſeveral ſtatutes have been 
made to improve the liberty of the ſubje# ; to 
wit, the acts for taking away the court of Star- 
chamber (15), and the court of high commil- 
ſion (16), the habeas corpus act (17), the at 
for eſtabliſhing the coronation oath (18), the 
declaration of rights (19), the act of ſettle - 


| | | : (14) BLAck. Com. b. iv. c. 33. P- 426. See 
| NOTE [DD]. | | 

| 1 | (15) 16 Cha. I. c. 10. (46) Ibid. c. 11. 

I i; | II. c. 2. (18) 1 W. & M. ſeſſ. 1. c. b. 
| | (19) Ibid. ſeſſ. 2, c. 2. e nd ds 

| | ment, 
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ment (20), declaring, among other things, 
that no pardon ſhall be pleadable to an im- 


5 peachment by the commons in parlament, N 
and the ſeveral act for TY the Judges in 
dependent (2 I % wid e ee 


. 


Bor whether — care 1 been. token. to 
maintain inviolate the ; Power of the Hate, L will 
leave to the conſideration of Wade and the 


5 F 


determination of impartial Ainet 


WurxN the houſe of commons e 


— James I, 


became ſo numerous and wealthy, perhaps it 


may be thought, that this alone deſtroyed 
© the equilibrium of power between one 
branch of the legillature and the reſt.” 


When James I. allowed the houſe of com- 


mons more freedom of debate, than ever 
* had been indulged by any of his predeceſ- 
* ſors,” the commons ſoon ered *to meddle 
with Matters of r 6220) 


"© © Tus people i in x the republic of 8 in 


* early times, exerciſed rather their legiſlative | 


(20) 12 & 13 wil. UE cf +.. 

(21) Ibid. and 32 G. II. & 35. and t G. III. e. 23 

wm" 8 8 Hiſt, of Eng. vol. vi. p. 568. note O]. 
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„ 


than their executive power. ; They were 
* jealous 6f their legiſlative power; but they 
* had no great jealouſy of the executive. 
© They diſputed every branch of the legiſla- 

* tive power with the ſenate, becauſe they 
* were jealous of their liberty; but they had 
no diſputes about the executive, ro 

"ths were * of their glory 15 * 


* 


* 


Was not this the caſe in England juſt be- 


a F'.8 
it {47 
4 


Bor the Roman people © growing wanton 
in their proſperity, they increaſed | thei 


"Ft 
Dp not the ſame diſpoſition. manifeſt it 
ſelf * on the acceſſion of James 


= Firſt ? © 


To prevent the ill conſequences attending 
ſuch conduct, James I. inſtead of virtue, 
eſtabliſhed a falſe principle of government, 


the — of corruption. . | 


(24) Ibid. | 
1 CHARLES 
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Cranes I. diſapproved, as he well 88 


p Oey ſo. odious. ? 


5 Is, 1 Tok janabinchs . 8 that 


« ſtratagem (though none of the beſt), of 


winning men by places, had been practiſed 


48 ſoon as the reſolution was taken at Vork 


to call a parliament (in which it was appa- 


rent dangerous attempts would be made; 


and that the court could not be able to reſiſt 


thoſe attempts); and if Mr. Pym, Mr. 


* Hambden, and Mr. Hollis, had been then 


c preferred with Mr. Saint Jobn, before they 
| © were deſperately embarked in their deſperate 
© deſigns; and had innocence enough about 


them, to truſt the king, and be truſted by 
him; having yet contracted no perſonal ani- 
© moſities againſt them; it is very poſſible, that 
they might either have been made inſtru- 
ments to have done good ſervice, or, at 


« leaſt, been reſtrained from endeavouring to 
© ſubvert the royal building, for ſupporting | 


' whereof they had been placed as principal 
* pillars, 5 


(25) Hiſt. Rebel. vol. i, p. 254. 
M 2 | 
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oN THE CONSTITUTIONAL Book 11], 
Bur the rule the king gave himſelf (very 
reaſonable at any other time), that they 
ſhould firſt do ſervice, and compaſs this or 


that thing for him, before they ſhould re- 
ceive favour, was then very unſeaſonable: 


ſince, beſides that they could not in truth 
do him that ſervice without the qualification, 
it could not be expected they would deſert 


that fide, by the power of which they were 
* ſure to make themſelves conſiderable, with- 


out an unqueſtionable mark of intereſt in 
the other, by which they were to keep up 
their power and reputation: and ſo, whilſt 


the king expected they ſhould manifeſt their 


inclinations to his ſervice, by their temper 
and moderation in thoſe proceedings that 
moſt offended him; and they endeavoured, 
by doing all the hurt they could, to make 


evident the power they had to do him good; 


he grew ſo far diſobliged and provoked, 


that he could not in honour gratify them; 
and they ſo obnoxious, and guilty, that they 


could not think themſelves ſecure in his fa- 
your: and thence, according to the policy 
and method of inj juſtice, continued to oppreſe 


4 f | « « that 


and loſt their power as well as virtue. 
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« that power they had injured; and to raiſe 


© a ſecurity for themſelves, by difabling the 


6 king to queſtion their tranſgreſſions.” 


THE houſe of commons, then, York loſt 
their virtue, powwer, inſtead of liberty, became 
their object; the monarch loſt his Hrengib; 
and the nation was afflicted with * tyranny 
© and anarchy both.“ The particulars 1 need 
not repeat. | 


Taz commonwealth poſſeſſing every power 


of government, for a while were formidable, 


But they were ſoon rent in Pieces by faction, 


'DvrING the | protectorſhip, Cromwell, 
having the complete ſtrength of monarchy, 
protected the nation againſt foreign enemies, 


and ſubdued domeſtic faction; but the demo- 


cratical and ariſtocratical branches of the le- 
gillature becoming abſorbed, in effect, in the 
executive, the latter might have ſtrength or 


power ; but there was little or no liberty, po- 


bel, civil, or religious (260. 


690 See NOTE EE}. 
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monwealth. 


—The pro- 
tectorſhip. 
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ON THE CONSTITUTIONAL Book I, 
Wren all attempts to eſtabliſh a republic 
proved abortive, and 'monarchy was reſtored 


in the perſon of Charles II. the power of the 


Corruption 
fubſtituted 
for virtue 1n 


the houſe of 


commons. 


commons was reſtored alſo. The power of 


the latter was, conſequently, capable of pro- 
ducing its wonted effects. But inſtead 
of virtue, Charles adopted the principle of 
corruption; every member of parliament al- 
moſt was penſioned (27); yet. numbers, ex- 
* peQting large recompences and reparations 
« in honours which they could not ſupport, 
or offices which they could not diſcharge, 
or lands and money which the King had not 
© to give (2 8), Charles II. with difficulty, 
got through a troubleſome, : wicked, „ fanguin- 


ry reign. 


ph Mon examples may be needleſs. I ſup- 
poſe. it mill be readily admitted, that the fame 


wo Norm. s Hiſt. of Eng. vol. xiii. b. xxiii, p. 446. 
See a curious account of the penſioned parliament in 
HARRISs's Cha. II. p. 291; together with the names and 


characters of ſome of the penſioners, by Andrew Mar- 
vell. 


(28) CLartxDoN 8 Continuation, vol. ii. p- 35 
HARRISs's Life of Cha. II. p. 8 19. 


ſyſtem 


Chap. II. GOVERNMENT" OF- ENGLAND. 


ſyſtem of corruption has prevailed, more or 
leſs (always excepting the preſent times) ever 


ſince the Revolution. King William III. 
though he came to the erown with ſo much 


eclat, found not only that * the importance 


« which the commons had acquired by their 


* ſucceſsful oppoſition to the Crown, had ren- 
dered ſeats in parliament uncommon objects 


© of conteſt (29) ;* but that the power of the 
Crown, and the peace of the nation depended 
on the power or means of gratifying thoſe who 
came thither (30). Mr. SMELT tells us, that 
© lord Orford (formerly Sir Robert Walpole), 


who long directed the councils of this 


* country, pronounced, as the ſum of his ex- 
© perience, that © all men had their prices.” 


Mrs. MacAuLAy, in the introduction to her 


Hiſtory of England (31), ſays, that it is be- 

come an eftabliſhed maxim, that corruption 

is a neceſſary engine of government; that the 

virtue of our forefathers is even the ridicule 
(29) MAcrRERSOx's Hiſt. of Gr, Br. p. 196. 


(30) RAIN's Hiſt. Eng. Diſſert. on the Orig. of 
Gov. vol. xiv: p. 436. 
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ON THE CONSTITUTIONAL Bock III. 
of every modern politician. The York» 


ſhire aſſociation (32) informs us, that! for 


© almoſt a century, corruption, with very few 


- *© exceptions, and ſhort, very ſhort interrup- 


| The ill con- 


ſequence or 
grievance re- 


ſulting from 


it. 


tions, has been the avowed principle of our 
government.“ And the Abbe REYNAI 
reckons, that the great injury to liberty ariſes 


* from a ſet of ambitious men, who, purſuing 
* an intereſt DISTINCT from that of the public 


and of poſterity, are wholly bent on increa- 


* ſing their credit, their "Os and their 
* fate (55): 5 


Ir is true, private rights have been proted- 
ed, becauſe it was the intereſt of the com- 
mons, the matter affecting themſelves, that 
they ſhould be protected. But in matters of 
ſtate, meant for the ſecurity of the political 
intereſt of the community, where there are 
ſo many allurements to private advantage, 
the public intereſt has, J fear, been often loſt 


(32) Addreſs i. p. 10. 


ds 33) JusTAMonD's Tranſ. of the Hiſt. of the Settle · 
er in the E, and W. Indies, vol. iv. p. 382. 


In 
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in the private views of individuals. Private 
intereſt begets parties and faction, which de- 
ſtroy the ſtrength of monarchy; and faction 
begets corruption, which deſtroys the virtue 
of the democracy. Who then ean wonder, 
if we ſhould find virtue fled from the h of 
commons, and Arength from the executive 
botver; that we ſhould be unſuccefeful abroad, 
and at home prodigal and di/contented ! 


CHAP. III. 
Of the Remedies to cure the Grievances con- 
* of. 


GUPPOSING then, that virtue in the Faction and 


corruption 


houſe of” commons, and power inthe crawn, the cauſe of 
are the things which are wanted, the queſtion 2 
will be, How are they to be obtained? The 
anſwer is, Deſtroy faction and corruption. 
The effects of faction and corruption have 
been ſufficiently experienced ever ſince James l. 


Sir John Saville * on account of 
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© to his meaſures (1). When corruption is 
ſubſtituted for virtue, praiſe-worthy motiyes 
may actuate a few, but the majority will be 
{ſwayed only by private intereſt. The nation wil 
be divided chiefly into two parties, the one 
governed by faction, the other by corruption. 
Liberty will be turned into licentiouſneſs. In- 
ſtead of liberty, power only will be ſought for. 
The benefits to be derived from the public 
treaſure, will be the ſole object of both parties; 
I mean the majority of both parties. Violent 
contentions will take place. The ſubject will 
be diſtracted with a never-ceaſing faction at 
home. And power being transferred from 
the prince into the hands of party, the na- 
tional force will be divided; and abroad we 
ſhall be inglorious and unſucceſsful. 


The heads of Such being the miſchiefs ariſing from fac- 
the different IL 1 0 3 ; 

remedies tion and corruption, it will behove us care- 
propounded . 1 | | 

to cure it. fully to provide againſt them. And as pre- 


vention is better than cure, perhaps no one 
thing will be more likely to anſwer the pur- 
poſe, than that ſyſtem in which every member 


(3) Hume's Hiſt, of Eng, vol. vi. p. 117. | 0 
| Q 
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of parliament ſhall find it his beſt intereſt to 


conſult that of the public. That ſyſtem, 
therefore, muſt be erroneous, which permits 
any permanent intereſt in the repreſentative 
aſſembly. If the members of the lower houſe 
of parliament were truly elective, they would 
be under the controul of the people: they 
would be truly, at leaſt to every uſeful pur- 
pole, a democratic aſſembly. The great body 
of the people, not being able to make laws in 
-perſon, if thoſe to whom they delegated that 
truſt ſhould betray them, on a freſh. election 
they could remove them. But if the members 
of the houſe of commons be hereditary, they 
become ariſtocratic; and whatever dangerous 
deſigns they may entertain, they can defy the 
people's voice. If, in ſhort, elections were 
free, integrity, and not oratory, would be 
deemed the beſt qualification of the candidates. 
Men of property would be choſen, and needy 


adventurers excluded. Under the manage 


ment of ſuch men, one might hope for public 
virtue. One would hope their own intereft 
in the ſtate would ſecure them from faction; 
and render them typerice to corruption. And, 


added 


. 1 * 
„ 1 
7 


6 
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added to this, if their delegation were of ſhort 
duration, a ftill further ſecurity weald be af. 
forded. It would be the intereſt of ſuch men 
to prefer their permanent property in the 


Nate, to a little temporary advantage; for little 


the advantage muſt be, if all permanent in- 
tereſt in the houſe of commons were exclud- 
ed: were parliaments of ſhort duration, and 
truly elective, it would require the mines of 
Potoſi to corrupt them. 


Bur left it ſhould be poſſible for men of the 
deſcription I have mentioned to ſwerve from 
their duty; and, moved by faction, inſtead 
of liberty to become contentious for power, 


it might not, perhaps, be amiſs to endeavour 


to draw a line between liberty (which is in- 
truſted to the more eſpecial care of the houſe 
of commons), and oper (hach! Is the Pacgr 


liar attribute of royalty). 


Bur as theſe things wa matters of the 
greateſt national importance, I ſhall endeavour | 
to give each a ſeparate diſcuſſion under the 


1. Of 
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: 1, Or parties and faction. er TOR 

2, Or corruption. | „ür 3 ONS, 

3. Or boroughs. ; 

4. Or dividing counties into diſtricts; and 
therein of requiring a qualification in the 


eleclors; or on the other hand, admitting an 
univerſal right of ſuffrage. 
5. Or ſhort parliaments. 


6. Or SENS a line between liberty and 


5 power, 


CHAP. Iv. 
/ Parties and Faction. 


F all the evils with which government, Evils attend - 
monarchical or republican, is commonly . 
afflicted, perhaps none requires more care- 
fully to be guarded againſt, than faction. 


Taz ancient eber of Sparta, Athens, in republics; 
Thebes, and Carthage, were all deſtroyed by 
faction. The fate of Carthage in particular, 1 
whoſe government, though differing in ſome 5 
features, upon the whole ſtron gly reſembles 
. of England, is thus repreſented by RoL- 

LIN 
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LIN in his Ancient Hiſtory (1). The . 
+ vernment of Carthage, ſays he, 
© founded upon principles of the 3 con- 
ſummate wiſdom, and it 18 with reaſon that 
6 Ariſtotle (2) ranks this republic i in the num- 
© ber of thoſe that . were had in the greateſt 
« eſteem by the ancients, and which was fit 
to ſerve as a model for others. He ground 
© his opinion on a reflection which does great 
© honour to Carthage, by 'remarking, that 
c from its foundation to his time (that is up- 
* wards of 500 yeats), no conſiderable ſedi- 
* tion had diſturbed the peace, nor any ty- 
rant oppreſſed the liberty of Carthage. But 
what was the conſequence? when the Tele 
obtained a ſhare in the government, and 
© grew infolent by their wealth, they arro- 
© gated to themſelves almoſt the whole power 
© From that period the public affairs were 
8 tranſacted wholly by cabals and faQtions (3); 


(1) Roto 's Ancient Hift. vol. i, p. 108, 5 110. 
(2) De Rep. l. ii. c. xi. | 


(3) It appears by MonTzsquitu, Sp. L. b. viii. c. 5 
thay corruption, as well as faction, was the cauſe of the 
ruin of Carthage, * one is a natural . 
of the other. rc 1 

« which 
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„which PoLYB1Us-affigns as one of the chief 


«© cauſes of the ruin of Carthage.“ The re- 


public of Rome was indeed preſerved ſome 
power of a diQator ; but ſhe was likewiſe, 


at laſt, obliged to yield to the deftroying 


hand 15 faction. 


Axp in all ſtates of a monarchical form, 3 
ve fee that thoſe men whom their rank and 
* wealth, or their perſonal power of any 
© kind, have raiſed above the reſt of the 
© people, have generally formed combina 


5 tions among themſelves to oppoſe the power 


© of the monarch. But their views, we muſt 
* obſerve, in forming theſe combinations, | 
were not by any means to ſet general and 
* impartial limitations on the ſovereign au- 
* thority. They endeavoured to render 

© themſelves entirely independent of that au- 

© thority ; or even utterly to CONE] it, ac- 
eaording t to mende 


5 Tubs we ſee * in all the ſtates of 
{ ancient Greece, the kings were at laſt de- 
385 © ſtroyed 
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c ſtroyed and exterminated (4). The ſame 
event happened in Italy, where in 1 
= «( 4) 1 the Lerdic times of Greece, a kind of monarchy 
& aroſe that was not of long duration. Thoſe wb had 
< been inventors of arts, who had fought in their country's 
q cauſe, had eſtabliſhed ſocieties, or diſtributed lands among 
© the people, obtained the regal power, and tranſmitted it 
© to their children. They were kings, prieſts, and judges, 
This is one of the five ſpecies of monarchy mentioned 


c 

© by ARISTOTLE ; and the only one that can give us any 
idea of the monarchical conſtitution. ' But the plan of 
C 
4 


this conſtitutioa i is oppoſite to that of our modern mo- 
narchies. 5 
he three powers were there diſtributed in fuch a 
manner as the people had the legiſlative z' and the king, 
© the executive, together with the power of nde 
© whereas in modern monarchies, the prince 1s inveſted 
with the executive and legiſlative powers, or, at leaf, 
« with part of the ihre, but does not aſſume the 
© power of judging. | | 

© In the government of the a of the kervie times, 
the three powers were ill diſtributed. - Hence thoſe mo- 
narchies could not long ſubſiſt. For rs as the peopl 
got the Itgiflative power into their Handi, they might, as thi 
every where did, upon the very 1220 caprice, ſubvert the 
regal authority. 


© The judiciary power was put into the hands of tbe 
ſame perſon to whom the executive power had been al. 
ready committed. From that very inſtant the monarch 
© became terrible. But at the ſame time, as he had no 
. © ſhare in the legiſlature, he could make no defence 
2 Lagainſt it: thus his power was in one ſenſe too great ä 
0 in another, too little. Hence all thoſe kings were ba- 
c Ae. Sp. L. v. K. c. pron : y_ * 3 
3 5 : times 
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cp IV. GOVERNMENT OP ENGLAND. 
times there exiſted for a while ſeveral king- 
doms, as we learn both from the ancient 
© hiſtorians and the poets. And in Rome, we 
even know the manner and circumſtances 


ain which ſuch a revolution was brought 


0 about. 


© In more modern times, we ſee the nu- 
© merous monarchical ſovereignties which had 
© been raiſed in Italy on the ruins of the Ro- 
man empire, to have been ſucceſſively de- 
ſtroyed by powerful factions; and events 
© of much, the ſame nature have at different 
times taken place in the kingdoms eſta- 
* bliſhed in the * 1 of Europe. 


© In Sweden, MEE Y and Poland, for 
* inſtance, we find that the nobles have com- 
| © monly reduced their ſovereigns to the con- 
dition of ſimple preſidents over their aſ- 
© ſemblies,—of mere oſtenſible heads of the 


government. 


© In Germany, and in France, countries 
* the monarchs being poſſeſſed of con- 
| N 6 ſiderable 
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© ſiderable demeſnes, were better able to 
maintain their independence than the princes 
* juſt mentioned, the nobles waged war 
* againſt them, | ſometimes ſingly, and ſome- 
times jointly ; and events ſimilar to theſe 
have ſucceſſively happened in Spain, and 
« the Wogen kingdoms of Italy ( 5) 


6 lax Beating, that ſeat of SIRE! Hs and 
8 ariftocratical feuds, all the great offices in 
the State were not only taken from the 
* Crown, but they were moreover made 
* hereditary in the principal families of the 
body of the nobles {i—ſuch were the offices 
of high admiral, high Reward, high con- 
* ſtable, great chamberlain, and juſtice gene- 
© ral. This latter office implied powers ana- 
© logous to thoſe of the lord chancellor and 
* the lord chief Jake of the OW s bench 


8 united. 


Tux king's minority, or perſonal weak- 


© neſs, or in general the — in which 


(5) De Lorne, Conſt. Eng. book ii. c. 17. p. 388. 


« the 


— 
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the State might be involved, were eireum- 


«© ances of which the Scotch leaders never | 


„failed to avail themſelves for invading the 
© governing authority: a remarkable inſtance 
© of the claims they were uſed to ſet forth on 
© thoſe occaſions, occurs in a bill that was 
© framed in the year 1703, for ſettling the 


© ſucceſſion to the Crown, after the demiſe of 


© the queen, under the title of An AZ for the 


* Security of the Kingdom. 


Tux Scotch parliament was to fit by its 
* own authority, every year, on the firſt day 
© of November,, and adjourn themſelves as 
* they ſhould think proper. 


© Tur king was to give his aſſent to all 
laws agreed to, and offered by the eſtates, 
* or commiſſion proper officers for doing the 
* lame. | 
A coOMMITTEE of one and thirty mem- 
bers, choſen by the parliament, were to be 


called the king's council, and govern du- 
N 2 * ring 


1 
180 


| © without the conſent of parliament. 
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ring the receſs, * accountable to whe 
"JP"; = 


TRE king not to a any 8 bah 


© BEL places and _—_ both civil and 
military, and all penſions formerly given by 


©'the king, were ever after to be given by 
* parliament (6).” 


— 


| Any, in England, we know what hap- 


pened in the reign of Charles I. RA PIN, who 


was never looked upon as an advocate for 
royalty, and whoſe opinion, in this reſped, i 
therefore the more proper to be quoted, will 
tell us, what were the real views of parties at 
that period. Having, in his Diſſertation on the 
Origin of Government (intended, as I ſuppoſe, 


as an uſeful corollary from his hiſtory), given 


a pretty diſtin& account of the meaning df 
the terms whig and tory, he thus proceeds: 
© I am next to examine the different fprings 


(6) De 8 Conſt. Eng. book ii. chap. 17. 
p. 402. 4th edit. See Parliamentary Debates anne 1703. 


and 


3 
1d 
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© and intereſts of the two parties. Were we 
© to refer ourſelves to what the one ſays 
© againſt the other, for ſatisfaction in this en- 
« quiry, nothing is more juſt, more upright, 
© more equitable, ' than the motives which 
they act upon; namely, the glory of God, 
* the honour of the king, the public good, 
© and the welfare of the nation. For my 
« part, if I may ſpeak my mind, it is my be- 
lief that, as they are all men, intergſt (7) is 
the grand wheel which ſets both in motion. 


From the time that the two parties were 


* formed, each has laboured with the moſt 
« earneſt application to gain a ſuperiority over 
© the other, becauſe this is attended with 
© poſts, honours, and dignities, which are 

* diſtributed among the members of the pre- 

; vailing, in excluſion of thoſe of the con- 

« trary faction. This made king William 

* fay, that, if be had places enough to beflow, 

* be ſhould ſoon reconcile the two parties (8)— 


1 have ſaid, that intereſt is the princzpal 


17 "This 55 — FA 3 to a demonſtration by 
MacpatRsoN's State Papers. 


"on Rarix's Difſert. on the Origin of Go. p- 436. 
N 3 * motive 
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motive which puts the two parties in action, 


and this is but too apparent. If, for in- 
ſtance, the fhnrious tories are deſirous of 
ſeeing the ſovereign in poſſeſſion of abſolute 
power, I very much doubt whether this 


flows from a deſire of procuring the welfare 


of the kingdom, even though they ſhould 
be perſwaded that deſpotiſm is the mo! 


complete form of government; if the pub- 
lic good was the ſole ſpring of their actions, 
they would not labour with ſo much heat 
and paſſion. The ſame may be in a man- 
ner ſaid of the other branches of the two 
parties. Fach would have it believed that 
they have only the good of the Kingdom in 
view, while, in fact, they are only labouring 
for themſelves, their family, and poſterity. 
But when I ſay that intereſt is their prin- 
cipal motive, I pretend not to exclude in- 
tirely many others, which may actuate as 
well the heads, as the members of each 
88 2 Some believe that their principles 

cally tend to the good of the State; others 
act from a religious motive: ſome are 


es by * As ſpirit, and the 
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© defire of ſuperiority. Infinite other motives 


© there are which are not neceſſary to be en- 
* larged on here; that I may not be led to 
examine the conduct of particulars, it is 
certain that many men may purſue the 
© ſame end from different motives.” And after- 
wards he aſſerts, © that party-/þirit, the cabals' 
© of leading men, the intrigues of the court, 

and private intereſt, bear too great a ſway 

in the Debates of Parliament (9).' 


1 has been formerly the ſpirit of party 
in this country; and, in times ſtill nearer the 


preſent, the author of 7. houghts on the Cauſe of 


the Diſcontents (10) himſelf informs us (in- 
deed for a different purpoſe), that faction is 
* driving hard to the ruin of this country 3 


* fapping the foundation of its Liberty, diſ- 
* turbing the ſources of its domeſtic tran- 
* quillity, weakening its government over its 
* dependencies, degrading it from all its im- 
* portance in the ſyſtem of Europe (11). 


— 


(9) RaIx's Diſſert. on the Origin of Gov. p. 438. 

(10) Page 40. 

(11) Mr. BurKe's a on the Cauſe of the 
Dilconteinty, p. 40. 
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8 NG then the miſchiefs ine vitably at- 
tendant on faction, and the ſecret”'* ſprings 
© and intereſts which produce them, can 
no way be contrived to make our governors 


believe it is their beſt intereſt to conſult that 


of the public; two great authorities (12) 
aſſure us, that in ſkilful hands, the conſtitu- 
tion of the government may be ſo framed, 
that * every individual may be made to ad- 
* vance the public good, while he only thinks 
of promoting his own particular intereſt.” 


AND true it is, * that whenever there offers 
© to our cenſure and examination, any plan 


of government, real or imaginary, where 


the power is diſtributed among ſeveral 


© courts, and ſeveral orders of men, we 
* ſhould always conſider the private intereſt 
of each court, and each order; and, if we 


find, that, by the ſkilful diviſion of the 


power, the private intereſt muſt neceſſarily, 


in its operation, concur with the public, we 
may pronounce that government to be wiſe 


and happy. FX, on the contrary, foe private 


(12) MonTzsquieu's Sp. L. book iii. chap. 8. 
and BLAck. Comm. bock i. chap. ii. p. 3 57. CAxo's 


Letters, Ne Ix, p. 197. he 
eniere 


Chap V. GOVERNMENT OF ENGLAND. 

«© intereſt of each order be not checked, and be 
not directed to public intereſt, we ought to 
look for nothing but FACTION, DISORDER, 
© and TYRANNY from ſuch government. In 


© this opinion I am juſtified by experience, as 


„well as by the authority of all philoſophers 
© and politicians, both ancient and mo- 


dern (13). 


CHAP. V. 
: Of Corruption. 


OW mortifying it is, after all our decla- Corruption 


become one 


mations in praiſe of the Engliſh govern- 


ment, to acknowledge, and, I fear, the truth Principles of 
government, 


compels us to acknowledge, that one of the 
very firſt principles of this boaſted govern- 
ment, whatever it may be at preſent, has 
not many years ago been corruption. 


How ridiculous to talk of a free conſtitu- 
tion, and, at the {ame time, admit its moſt | 


© (13) Homs's Eflys, vol. i. p. 75. 
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This prin- 
ciple firſt 


adopted in 
the reign of 


James I. 


ON THE CONSTITUTIONAL Book Il. 
vital part to be founded in an illiberul prin- 


ciple, of which the moſt arbitrary govern- 


ment would be aſhamed! How diſgraceful ! 
How dangerous! How diſgraceful to the 
conſtitution! How dangerous to liberty! 
O, improvident forefathers ! to take fo much 


care of the perſon, and ſo little of the pro- 


perty of the ſubject; to be ſo anxious to pre- 
ſerve what there can be no intereſt in in- 
vading, and to be ſo negligent of that, to 
which the temptation is ſo inviting ! 


YET, ſuch is the ſyſtem of corruption; in 
other words, ſuch are the private views of 
parties, I believe it is too true, that the kings 
of England are now in a manner obliged, in the 
choice of their miniſters in every department, 
political, fiſcal, military, and maritime, to 
take men more from a conſideration of * their 
parliamentary intereſt or. talents, than of 
their miniſterial abilities; a ſure proof 
that a ſecret revolution has . in 
* the conſtitution, and has neceſſitated the 

* princes to adopt new maxims of 5 


ment. 


— — ——— — ——— 
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ment (1).“' And this practice, I think, we 
may fairly account to have prevailed, more 
or leſs, ever ſince the reign of James I. that 
he advanced Sir John Saville on account of 


parliamentary intereſt, and of oppoſition 


© to his meaſures (2) ;* always excepting 
the unfortunate Charles I. who, lord CLA- 
RENDON ſeems to Jament, did not follow 
this practice, although, as he obſerves, * none 


of the beſt (3). 


Wuar dangers and miſchiefs will one vi- 
cious action lead to! Now we are told, that, 
inſtead of virtue, corruption is the ruling 
principle of the government. And thoſe men 
who are the moſt violent againſt this ſyſtem, 


| ſeem to attribute it ſolely to the inclination of 


(1) Hume's Hift, of Eng. And lord CLAREN DON, 
ſpeaking of Charles the Firſt's appointing ſome privy 
counſellors in the firſt of his troubles, ſays, © They looked 
upon themſelves as preferred thither by their reputation 
in parliament, not by the kindneſs and eſteem of the king 
© and fo reſolved to keep up principally the greatneſs of 
* that place to which they thought they owed their own 
+ greatneſs.” Lord CLar. Hiſt. Rebel. b. iii. p. 156. 

(2) Home's Hiſt. of Eng. vol. vi. c. xlviii. p. 117. 

(3) Hiſt, Rebel. b. iv. p. 254+ and b. vii. p. 174- 
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the Crown: whereas it is certainly the true 


intereſt of the Crown, to have corruption 
aboliſhed. Sir Robert Walpole, we are told, 
thought corruption neceſſary under our pre- 
ſent ſyſtem of government; but it ſeems that, 
at the ſame time, he ſaw the inconvenience 
of the principle, and lamented it. He was 
always ſorry when a place fell vacant. 


By ſupplying the vacancy he gained one 
friend, and made twenty enemies; any one 


of which could injure him more than the 


perſon advanced could ſerve him (4). And, : 


Þ 
K 


I think, the Author of Thoughts on the Cauſe 


of the Diſcontents, himſelf, acknowledges, that 
what he calls the junto or interior cabinet, 
did once make an attempt to emancipate the 


Crown from this bondage ; but we find, alas! 


all their efforts were ineffectual; a real pa- 


triot k—g was obliged to ſubmit to what Mr. 


The predic- 
tion of Mon- 
teſquĩeu. 


B—e calls the * popular torrent.” And, in 
our conteſt with America, we have ſcen 
what have been the conſequences. 

LET us then take warning of our danger 
from Baron MonTEsqQuiEU ; who, after 


(4) BurGn's Pol. Diſquiſit, vol. li. p. 89. 1 48 
deep 


deep reflection, and ſpending twenty years (5) 
in contemplating the principles of diffe- 
rent governments, and, after the warmeſt pa- 
negyric on the conſtitution of England, 
pronounces, that it will loſe its liberty, it 
© will periſh. Have not, ſays he, Rome, 


« Sparta, and Carthage periſhed ? It will 


© periſh, 2when the legiſlative power ſhall be- 


© come more corrupted than the executive (6). 


Tris is a ſevere ſentence, yet it is no 
more than a natural deduction from plain 
principles. The principle of a democracy, 
ſays he, is virtue (7). Virtue in a republic, 
is a moſt ſimple thing; it is a love for the 
republic (8). A love of the republic in a 
democracy, is a love of the democracy; a 
love of the democracy, is that of equality; 
* the love of equality, limits ambition to the 
* ſole deſire, the ſole happineſs of doing 

* greater iervzoes to our country than the 


(5) In his preface to the Spirit of Laws, he begs the | 


eater not to judge too haſtily © of the labour of twenty 
years.“ „5 75 
(6) Sp. L. b. xi. c. 65. (5) Ibid. b. iii. c. 3. 
(8) This by „ 8 0 0 b Eo kb. 


« reſt 


Virtue the 
true prin- 
ciple of the 
democratic 
branch of the 
legiſlature, 
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© reſt of our fellow- citizens (9): and as this 
© love requires a conſtant preference of public 


to private intereſt, it is the fource of all 


particular virtues: for they are nothing 


more than this very preference itſelf (10). 


Whenever, therefore, that equality of intereſt 
is wanting, which ought to ſubſiſt between 
the repreſentative and his conſtituents in the 
Engliſh houſe of commons, the virtue is cor- 


rupted, which requires a conſtant preference 


| © of public to private intereſt ;? and it muſt 
be expected we ſhall ſoon ſee the fruits of the 


| alteration. Men d not gather grapes of 
thorns, or figs of thiſlles, 


LET us, therefore, endeavour to obtain 


democracy in . purity ; to eſtabliſh equality; 


that is, ſo to contrive, that the houſe of 
commons may have truly a common intereſt 
with the community; that no man may have 
an intereſt /eparate and d://ind from that of the 


commonwealth, 


To employ the treaſure of the ſociety 


Locke ſpeaks © tO corrupt the repreſentatives of the people, 


of corrup- 


tion, 


(9) Sp. L. b. v. e. 3. (10) Ibid. b. iv. c. 5. 
« what. 
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« what is it, as Mr. Locke juſtly obſerves, 


but to cut up the government by the roots, 
and poiſon the very fountain of * public ſe- 
© curity (11) 2 


PLA ro (12) cannot bear with this venality. 
© This is exactly, ſays. he, as if a perſon 
© was to be made a mariner or pilot of a ſhip 
© for his money. ls it poſſible that this rule 
© ſhould be bad in every other employment 

© of life, and hold 3 only in the admini- 
s tration of a republic? 


Tux natural place of virue 18 near to 


* liberty (13);* and I think it may be laid down 


as a maxim, that whenever the repreſentatives 


of the people ſhall loſe their virtue, the people 


whom they repreſent muſt, in the end, loſe 
their liberty. | 


THE covernment of England, wil by 
corruption, is not unlike a human body ſup- 


(11) On Civ. Gov. b. ii. c. 19. ſ. 222. 

(12) Repub. lib. viii. 

(13) But it is not nearer to extreme liberty than to 
* ſervitude,” Sp. L. b. viii. c. 5. 


vet 
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ported by drams. Each may by theſe means 
receive momentary ſpirits and vigour; but 
the one will as aſſuredly deſtroy the political 
as the other the human conſtitution. 


Bur it will be ſaid a ſufficient experiment 


has been made, that in the reign of Charles II. 


© the Commons came to a reſolution of oblig. 
© ing all their members to take an oath (14), 
© by which they were to proteſt, that they 
* had never received any thing from the court 
© ſince the 1ſt of January 1672.” I admit it; 
but RA PIN (15), who tells us this, at the 
ſame time adds, I know not whether ever 
* this reſolution was executed. 


IT will alſo be contended, perhaps, that 
many acts of parliament have been paſſed for 


preventing (16) any perſon holding a place in 


the cuſtoms, exciſe, &c. (17), or having 2 
(r4) The words of this oath or teſt may be ſeen in 
Ray. Hiſt. of England, vol. xiv. b. xxiti. p. 69, note. 
(15) Hiſt. of England, vol. xiv. b. xxili. p. 1 
(16) 6th Anne, c. vii. ſ. 26. | 
(17) 5 Will. and M. c. vii. . 57. II and 12 W. III. 


©. ii. ſ. 150, 151. 12 and 13 W. III. c. x. ſ. 89, 90. 


6 Anne, c. vii. ſ. 25. 28, 29, 30, 31. 15 Geo. II. c. xi. 
ſ. 1, 2, 3. | 
perfor 


0 
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penſion during pleaſure (18), or for any term of © 

gears (19), from being elected, or ſitting, vot- 

ing, or acting as members. I grant this too: 

but what is the governing principle or ſpirit 

of theſe laws? Did it refore the virtue of the: * | 
Houſe of Commons, and the power of the | 

Crown, or is it not profe/Jedly only to reduce 

the influence; that is, as things have lately 

been managed, the pover of the Crown? 


Ir will: moſt likely be ſuid too, that the ex. 
periment was fully made by a ſtatute paſſed | 


: not long before the demiſe of king Wil- 

5 liam III. to wit, the ſtatute of the 12th and 
13th William III. chap. ii. intituled, An act 

at © for the further limitation of the Crown, and 

pr better fecuring the rights and liberties of the 


In  ſubje,” generally known by the name of 
a the Act of Settlement, which enacts, that 
= * no perſon who has an office or place of 


' profit under the king, or receives a penſion | 


(18) 6 Anne, e. Vie . 25. 


II. (19) 1 Geo. c. lvi. The penalty is 20 l. for every day 
go. in which the member, who is declared incapable of ſitting 
All. or voting, ſhall ſo ſit or vote. 


bon * O from 
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* from the Crown, ſhall be capable of ſerving 
cas à member of the Houſe of Commons; 


yet, that ſoon after, in the reign of his ſucceſſor 
queen Anne (20), an act of parliament was 
paſſed, which, reciting that * it appeared rea- 


© ſonable that the clauſe ſhould be repealed, 


repealed it accordingly. But will it be aid, 


that when the ſtatute was paſſed by king Wil- 


liam, any proviſion was made to reſtore the 


equilibrium of power, that is, the virtue of the 


Houſe of Commons, and the power of the 


Crown; by taking away thoſe ſuctious motives 
which might induce one of the legiſlative aſ- 
ſemblies to accroach the executive authority ; 


or by deſtroying that corruption, which is by 


ſome thought ſo peculiarly to belong, as well to 
thoſe who repreſent, as to thoſe who con- 
ſtitute certain boroughs, that they have em- 
phatically ſtiled this part of the conſtitution 


rotten ? 


UNTIL this be done, all acts for taking 


away the influence of places and penſions; 
for ſuppreſſing parliamentary offices; for ſup- 


(20) 4 Anne, c. viii, ſ. 25. 


preſſing 


934 
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preſſing all uſeleſs offices; even a commiĩſſion 
of accounts, though a meaſure highly ſalutary, 
will be, in a great meaſure, nugatory, and 
ſome of the acts, poſſibly, injurious. 8 


© Waits Rome inclined towards ariſto- 


cracy, the magiſtrates never received any 


emoluments from their office (2 1). 


Is Holland, it is faid, they have taken 
care not to let places and penſions bias their 


public virtue (22). 


Ar Florence no man could be a magiſtrate 


if he had a brother or near relation in the 


magiltracy (2 3). 


In the plan of government for Pennſylvania 
it Is provided, that no member of their aſ- 
© ſembly, while he continues ſuch, ſhall hold 

* any other office, except i in the militia.” And 


the ſame kind of proviſion is made in the 


(21) Sr. L. b. v. c. 8. | 
(22) Buxon's Pol. Diſquiſit. vol. i. p . 133. Ib. vol. 


ii. P. 99. 


(23) Modern Univ. Hiſt. vel. exxxvi. p. 77. 
8 ae, 
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4 ie es of confederation befween the America 
States, and in the different forms of government 
for Maryland and Georgia. Indeed, in the 


Plan of government for Pennſylvania, the efti- 


bliſhing of any offices of profit at all, ſeems 


to be greatly decried. The thirty-ſixth ſec- 
tion declares, that * as every freeman, to pre- 


Aa 


| nd 


ſerve his independence (if without a ſuffic- 
ent eſtate), ought to have ſome profeſſion, 
calling, trade, or farm, whereby he may 
honeſtly ſubſiſt, there can be no necellity 
for, nor uſe in, eſtabliſhing offices of profit; 
the uſual effects of which are dependence 


and ſervility, unbecoming freemen, in the 


poſſeſſors and expectants; faction, con- 
tention, corruption, and diſorder among 


the people. But if any man is called into 


public ſervice, to the prejudice of his private 
affairs, he has a right to a reaſonable com- 
penſation; and whenever an office, through 


increaſe of fees, or otherwiſe, becomes fo 


profitable as to occaſion many to apply for 
it, the proſits ought to be leſſened 3 the 
legillature. 


AMONO 


for 
the 
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AMONG the means which are ſaid to have 
rreſerved the freedom of the Venetians for 
theſe 1300 years, is mentioned that of pu- 
« niſhing capitally every degree of corrup- 


tion (24). Even ambaſſadors from foreign 
countries are obliged to give a ſtrict ac- 


count of all monies, or preſents, received 
by OY 


AND in our own country, every poſlbility 
of intereſt is eſfectually baniſhed from the 
adminiſtration of juſtice (26). The prudent 
jealouſy of our anceſtors ordained, that no 
man of the law ſhould be judge of aſſize in 
his own country (27). The preſents which 
formerly were made to judges of aſlize, are 


now almoſt totally laid aſide. Bribery of a 


* (24) PLAro ordered thoſe who received preſents for 
doing their duty to be puniſhed with Jeath. They mug? 

* not take preſents, ſays he, neither for good nor for evil ac- 
© tions. Book xii. of Laws, p c. xviii. 

(25) Mod. Univ. Hiſt. vol. xxvii. p. 5. BuRcn's 
Polit. Diſquiſit. p. 289. . 


(26) BTAck. Comm. b. iii. c. 4. p. 58. 


(27) Stat. 4 Edw. III. c. ii. 8 Rich. II. c. ii. 
13 Henry IV. c. ii. 33 Henry VIII. c. xxiv. But by 
12 Geo, II. c. xxvii they may act in the gaol delivęry. 
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judge, or even to attempt it, would be an 
high miſdemeanor. Corruption i in the Judge 
himſelf might affect his life. The impartiality 
and diſintereſtedneſs of j jurymen, an inferior 
kind of Judges, who are to aſcertain the crime 
of which any one is accuſed, are alſo won- 
derfully guarded. The benefit of a challenge 
or objection is ſo great, that a jury may be 
ſaid to be the common choice of both parties 
An intereſted 25 11g 1 is not to be heard. 


Tuvs all judicial proceedings ein to be 


admirably contrived to reſiſt the influence of 


corruption : ſurely then the legiflature, which 
is charged with a much more important office 
than that of adminiſtering or expounding the 
laws; namely, with that of making them; ouglt 
to be equally far removed from all poſſibility 


of corruption. The miſchiefs occaſioned by 


* the firſt,” ſays a certain writer, * reach only 
© to individuals; that of the laſt affects the 
whole nation, and even the generations t0 
come (28). | 


(28) Collection of Political Tracts, p. 271- 


LET 


EY 
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Lr us remember, that until the Revolu- 
tion, except in the reign of Charles II. cor- 
ruption was very little known : that at the 
Revolution i in 1688, or at leaſt at the Reſto- 
ration in 1660, there was no funded national 
debt (29); and that fince that period, a debt 
has been accumulating upon the nation, which 
at length, in about a century, has riſen to the 
frightful ſum of 250 millions and upwards 
for the payment of the perpetual intereſt of 


which, and the charges of management, 
amounting yearly to a ſum which would for- 
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Till then 
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tional debt. 


merly have been thought enormous for the _ 


(29) BLack Comm, b. i, c. viii. p. 326. 335. In 
Charles the Second's time, the lebt to the bankers 
amounting to 1, 328, 5264. by a ſtatute 12 William, it 
was enacted, that, in diſcharge of certain annual perpetual 
payments, and arrears thereof, granted by king Charles II. 
to ſeyeral patentees, out of the hereditary exciſe, the ſame 


exciſe ſnould, from the 26th of December 1705, ſtand 


charged for eyer with the payment of 3/1. per annum for the 
principal ſums of the owners, their heirs and aſſigns, for 
ever; nevertheleſs redeemable upon payment of a moiety 
of the principal ſums; by tohich means the nation became 


charged with a debt of 664,26 31. being the moiety of 


1,328,5261. which theſe principal ſums amounted to, and 


which is the only debt we are now charged with that had any 


fart of its riſe before the Revolution. HakRis's Life of 


Charles II. vol ii. p. 290. 5 
94 mol} 
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moſt extraordinary purpoſe, * the creditors 
Hold in mortgage the land, the trade, and 
the perſonal induſtry of the ſubject ; from | 
which the money muſt ariſe that ſupplies the 
ſeveral taxes. Of courſe the land, the trade, 
and the perſonal induſtry of individuals, are 
diminiſhed in their true value juſt ſo much 
as they are pledged to anſwer (30). 


QA fm La 9 


= 


Ir then every additional tax be in reality an 
additional mortgage on the land, the com- 
merce, and the perſonal induſtry of the na- 
tion, what has the nation gained by the 
ſyſtem of funding? Inſtead of raiſing and 


paying at ance the principal, the people and 


their poſterity are ſaddled with a perpetual 


intereſt, an intereſt more extravagant than is 
uſual on private mortgages, with douceurs be- 
ſides, and large annual ſalaries to perſons tq 


receive and diſtribute the intereſt- money. 


Like extravagant young ſpendthrifts, inſtead 


of living on our income, we mortgage; ne- 
ver thinking about our revenue, we go to wat 
with our whole capital; mortgage is added 
to mortgage, until the charge for falaries 


(30) BLack, Comm. b. i. c. vii. p. 327. 
ny ß alone 


8 


e 


national reſources; a conſiderable quantity of 


deſtruction. As the taxes increaſe, public 
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alone exceeds the ancient ordinary revenue, 
The more numerous the places, the more nu- 
merous the claimants for them; the more 
valuable, the more violently they are con- 
tended for, Place is added to place; the 
ordinary revenue exceeds the moſt extraordi- 
nary of former ages, granted for the moſt ex- 
traordinary purpoſe : : the ſinking fund, in- 
ſtead of ſinking the national debt, ſinks the 


ſpecie is drawn out of the nation to pay inte- 
reſt to foreigners; and thus England is im- 
poveriſhed and other nations enriched, and 
extraordinary means are made uſe of to 
ſtrengthen our enemies, and haſten our own 


credit declines ; in proportion as the exi- 
gencies of the State are augmented, the means 
of providing for them diminiſh ; the value 
of the funds is reduced ( 31); as with in- 


I. 
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dividuals in a failing condition, every ſhift is 
made uſe of to ſupport drooping credit. Mo- 
ney is raiſed at intereſt 5 exorbitant 


(31) The 3 per cent. annuities were formerly at 105. 
0 Dr. PRICE” 8 Addit. Obſerv. on Civ. Lib. p. 116. 
terms; 
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terms; terms which in private individual 


would be deemed uſurious. Taxes are raiſed 


by ruinous expedients. A duty i 18 laid on 
merchandize at its firſt importation ; ; the Price 
is enhanced, the home conſumption leflened, 
the ſale for foreign merchandize (32), both ; at 
home and abroad, is loſt; and, what is Nill 
worſe, the duty being laid on the raw mate- 
rial, this, with the high price of proviſions, 


and other neceſſaries, raiſes the price of the 


wares when wrought up ; foreign countries 
underſel us, and we loſe both our manu face 
tures, and the benefit we derive from our ex- 


0 32) According to ABBE REYNAL, by * a duty in 
1663, of four and a half per cent. on all ſugars brought from 
Barbadoes, and by afterwards increaſihg the impoſt both in 
that and our other ſettlements, the Englith ſugar iſlands loſt 
their foreign trade, and the conſumption of their ſugar be- 
came confined ſolely to the Britiſh dominions, ( JusTa- 


 monD's Tranſl. of ABBE REvYNAL's Hiſt, of the Settle- 


ments and Trade in the Eaſt and Weſt Indies, vol. iii. 
b. xiv. p. 468). If this be true, and the Engliſh could 
have bought ſugars of the French as cheap as thoſe of 
Barbadoes, without the duty, had it not been for the Bri- 
tiſh legiſlature, is not the tax, in reality, a tax upon the 
Engliſh? and may not the ſame thing be ſaid of the 


merchandize brought from the Eaſt Indies, particularly 


of tea? If it may, is the Eaſt India Company, in point 
of revenue, of that advantage it is commonly e 


to be? 


ports, 
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ports. A duty on any commodity paid by 


the importer, is increaſed by the wholeſale 


merchant, by thoſe who retail it, by the Vas | 


tious artificers in the different branches of the 
manufacture, until the charge becomes enor- 
mous (3 27+; the duty exceeds ſeventeen or 
c eighteen times the value of the commo- 
« dity (34) ;* the temptation to ſmuggling is 

immenſe ; © the goods being intrinfically of 
« inconfiderable value, the natural and moſt 
© reaſonable penalty; namely, the confiſcation 


* of the merchandize; becomes incapable of 


$ putting a ſtop toit; recourſe is had to ex- 
{ travagant puniſhments, ſuch as thoſe in- 
flicted for capital crimes; all proportion of 
puniſhment is at an end; people that can- 


* not really be conſidered as bad men, are 


* puniſhed like villains, which, of all things in 
the world, is the moſt contrary to the ſpirit 
of a moderate government (35).“ Laws 


(33) See BLAck. Comm. b. i. c. viii. p. 314. 


(34) Sr. L. b. xiii. c. viii. Is England the country 


here meant? 


(35) Sr. L. b. xiii, c. vii. Black. Comm. b. i. 


g. viii. p. 316. 


being 
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| being ineffectual, force is applied; the order 


of things is inverted, and a navy is made uſe 
of, not to protect, but to prevent foreign 
trade; the nation is at war with its own ſub- 
jects; foreign commerce ſeems in a manner 
proſcribed, Taxes on merchandize, and the 
ſeverity and violence with which they are 
exacted, prevent a free trade; and the people 
no longer enjoy the liberty of the ſea, and the 
wealth it produces, High impoſts on necef. 
faries and land, ſhew the property we already 


poſſeſs (a moſt important branch of our li- 


berties), is no longer ſecure: the people 
* plainly perceive they are dealt with in an 
unreaſonable manner, and become moſt 


„ 


exquiſitely ſenſible of their ſlaviſh ſitua- 


W 5 


tion (36). The revenue laws become odi- 
ous ; every evaſion is openly practiſed; the 
taxes are unproductive ; juries cannot be 
truſted with enforcing them ; fundamentally 
oppoſite to the ſpirit of the conſtitution (37); 
commiſſioners of = revenue and juſtices of 


(36) Sp. b. xili. c. vii. Brack. Comm. b. i. 
c. viii. p. 316. | 
(37) BLACK, Comm, b. iv. c. xxvii. p. 344. 


the 
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the peace exerciſe the function of juries. All 
conſtitutional controul by the country being 
taken away; an high duty is laid even on our 
food, clothing, and habitations, which are 
the real, and indeed the indiſpenſable neceſ- 
ſaries of life (38). The price of labour is in- 
creaſed ; our exports and imports diminiſh= 
ed; the merchant is impbveriſhed; the ma- 


mfafturer and labourer, inſtead of contribut- 
ing to the riches of the State, require its ſup- 


port ; they ſtarve, beg, emigrate, are tranſ- 
ported, or hanged (39); the /anded men 


ſpend their incomes in countries, where they 


will procure them greater plenty. Univerſal 
poverty enſues. With the merchandize and 
manufactures, the navy decays, the empire 
of the ext is loſt, and liberty, long declining, 


(38) Food and raiment (which latter, in an extenſive 
ſenſe, may poſſibly intend alſo a place of habitation cx 
covering from the inclemency of the weather), is the 
language of the Scriptures. One of our greateſt poets 
compriſes our real wants in the following lines : 


What riches give us, let us then inquire : 
Meat, fire and clothes; what more? Meat, clothes 
© and fire. Pop. 


(30) See NOTE CFF. 
EE lingers 
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lingers out a miſerable exiſtence, and, at laſt, 
through exceſs of weakneſs—expires' (40). - 


Tris is a melancholy picture, and yet per- 
.haps a true one. Strange policy! to think 
of enriching a ſtate by impoveriſhing its ſub- 
jects! Though it is true toa demonſtration, 
that repeated augmentations of taxes, muſt at 
laſt make us poor, if we had the riches and 
commerce of the univerſe (41 ). Of what uſe 
to us would be riches and commerce, if they 


were not our own, and were held only in 


truſt for our creditors. Let us therefore 


_ purſue a different conduct: let us endeavour 


to. enrich the State, by making wealthy ſub- 
zets. The time perhaps is not yet paſled, 
but it is in rapid motion. If the debts of this 
country increaſe, and thoſe of other countries 
diminiſh (42); when we have loſt. our ma- 


 nufadtures, and all demand for foreign mer- 
chandise, both at home and abroad, what 


muſt not we expect! In order to avoid future 


(40) See NOTE [GG]. 
(41) Sp. L. b. xiii. c. 17. 
(42) See NOTE [HH]. 


Errors, 
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errors, let us look into the paſt; let us in- 5 
quire by what ſteps the ruin which apparently 

threatens us has been coming upon us. 


Ms. Boxen will tell us, that, tin x the year Progreſs of 
the national 
© 1600, to the laſt year but one of Q. Eliza- debt. 
© beth, the whole of the ordinary public re- 
venue amounted to no more than 600,000 J. 
© ber annum (43); in 1633, the 8th of 
© Charles I. to 800,000 J. (44); in 1660, the 
© 12th of Charles II. to 1, 200, ooo J.; in che 
F year 1686 (45), 2d of Ja. II. to 1,900,000.; 8. 
in 1714, the 12th of Anne, to 3,200,000 J.; 
in 1751, the 25th of George II. to ſome- 
* thing ſhort of 6,000,000 7. ; and in the 5th 
* of his preſent majeſty, the year 176 5, to 
' WH * full 10,300,000/. Thus, from Q. Eliza» 
* beth, to Charles the Second's time, our 


public burdens were doubled, being a ſpace | 
* of about ſixty years; and from thence to the 
* laſt of Q. Anne, about fifty-four years, near 
* treble ; from 1714 again, to the year 1751, 
that again nearly doubled; ; and what is ſtill 


U 


(43) Lord CLARENDON's Continuation, p. DT | 
(44) Commons N 4th September 1660. 
19927 Ibid. Es 
% 81077 | p more 


Con ſidera- 
tiohs there- 
On. 
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more extraordinary, this laſt enormous 
© burden increaſed from 6 to upwards of 
© 10,000,000/. in the narrow compaſs of 
* fourteen Pears, from 1751 to 1765. And 


all this, it is to be obſerved, was prior to the 
e war (46). 


Tris, now; is no idle fpeciclation, but i 
real fact, and à ſubſtantial evil. This is truly 


a grievance; which has increaſed, is increafng, 
and ought to be diminifhed (47) ; a ſyſtem; if 


continued, which will, fooner or later, as 


certainly prove the ruin of a nation, as a like 


conduct would that of an individual. 


A FREEDOM, without example, may er- 


able us to ſupport the burden of the moſt 


heavy taxes, even ſuch as a deſpotic prince 


durſt not lay upon his ſubjects (48). 


* becauſe a moderate government may pro- 
* duce admirable effects, let not moderation he 


(46) BurGn's Pol. Diſquiſit. vol. ii. p. 109. 

(47) Alluding to a motion in the houſe of commons, 
© That the influence of the Crown had increaſed, wis 
« jncrealing, and ought to be diminiſhed,” 

(48) Sp. L. b. xix. c. 27, See NOTE [III. 5 

| 2 bh 
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—_— 


raiſed, let them not be raiſed to exceſs : let 


us not, ungrateful to the hand of liberty, 


of whom we receive this preſent, addreſs 
© ourſelves to ſlavery, who never Sarah the 
leaſt favour.” WY 


© LIBERTY produces exceſſive taxes; but, 


: Tet us remember, the effect of exceſſive 
taxes is to produce ſavery in their turn; 
and 1 produces a diminutibn of tri- 


3 bute ( Fo). 


* 


'Yor,: it may be aſked, 1 can chen be 
any redreſs? Perhaps, the anſwer is not ſo 


laid aſide (49); becauſe great taxes may be 


209 


Propoſed 


redreſs. 


difficult as may at firſt be imagined : let the | 


members of the legiſlature have a common, that 


is, an equal intergſt with the community. So 


long as they have this equal or common in- 
tereſt ; that is, ſo long as they are themſelves 
equally bound with their conſtituents, by thoſe 


(49) It would be a matter of great curioſity, if any 
one who keeps a yearly account of the ſeveral articles of 


his expence, could ſeparate the duty from the genuine 


coſt of each article, and. ſhew the price he annually pays 
for his protection. 


(50). S L. b. Xill, ©: 12. and 15. | 
P | | laws 


* 
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laws which are to affect the perſon of the 
ſubject, the ſubject need be under no great 
apprehenſion for perſonal liberty. So long as 
the members of the legiſlature have no more 
than a common intereſt with the community, 
in aſſenting to, or diſſenting from thoſe laws, 
which are to affect the property of the ſubject, 
the ſubje& need be under no concern for his 


property. But ſhould the members of the 


legiſlative aſſemblies, eſpecially thoſe who, 
being choſen by the more common people from 
their own body, and being, therefore, ſup- 
poſed to have a common intereſt with the com- 
munity, are emphatically called the commons; 
and who, being a temporary elective body, 
freely nominated by the people (51), have the 
fole right of originating thoſe laws which are 
to affect the property of the ſubject; I fay, 
thould theſe men, inſtead of looking upon 
this right as a privilege veſted in them for 
the public good, conſider it only as a means 
of procuring for themſelves ſome private ad- 
vantage, would not inſtantly one of the firſt 
principles of the government be changed? 


| (51) BLAck. Com. b. i, c. 2. p. 169. 
- « the 


le 
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the legiſlative power {whoſe principle is 


virtue), * become more corrupted than the 
executive (5 2) - that which was intended 
for our preſervation, be turned to our de- 
ſtruction ; and, conſequently, that happen 
which the firſt of politicians many years ago 
foreſaw was at laſt to terminate our liber- 


ty C3). CN ol . 


WHENEVER this ſhall happen, the cor- 
* ruption will encreaſe among the corrupters, 
© and likewiſe . among thoſe who are already 
* corrupted. The people will diſtribute the 
© public money among themſelves, and hav- 


* ing added the adminiſtration of affairs to 


their indolence, they will be for adding to 


their poverty the amuſements of luxury. 


But with their indolence and luxury, no- 
* thing but the public treaſure will be able to 
* ſatisfy their demands, 


Wx muſt not be ſurpriſed to ſee their 
* ſuffrages given for money. It is impoſſible 


to give a great deal to the people without 


(52) Sp. L. b. xi. c. 6, - 
(53) Ibid, | ” | 
; P 2 © ſqueezing 
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* 


ſqueezing much more out of them: but to 
* compals this, the State muſt be ſubverted. 
The greater the advantages they ſeem to 
derive from their liberty, the nearer they 
will draw to the critical moment of loſing it. 
Petty tyrants will ariſe who will have all the 
vices of a ſingle tyrant. The ſmall remains 
of liberty will ſoon become inſupportable; 
* a ſingle tyrant will ſtart up, and the people 


loſe all, even the advantages of their cor- 
ruption (54). | 77. 


. this kind of corruption has ex- 
iſted ever ſince the Revolution, or Reſtora- 


tion, that the national debt firſt began to ac- 


cumulate; in plain terms, whether the prin- 


ciple by which the houſe of commons have 
been aQuated ſince that period, has been 


virtue or venality, the PEOPLE OF ENG- 


LAND (55) muſt judge (56). This, however, 


we may venture to ſay, that it would be a 
diſgrace to a government, the admiration of 
mankind, to have it ſaid, that whilſt the civil 


(54) Sp. L. b. viii. c. 2. 

(55) See NOTE [KK I. 

(56) See NOTE [LL]. | 
. rights 


hts 
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rights of individuals are protected nearly in 


perfection, the political intereſt of the nation 
cannot be maintained but by the infamous 
ſyſtem of corruption. Should this unfortu- 
nately be the fact, we are told by one who, 
Mr. DALRYMPLE' (57) informs us, ſaw 


through the whole ſpirit of the law, that when 


once a republic is corrupted, * there is no poſ- 


© ſibility of remedying any of the riſing evils, 
© but by removing the corruption, and re- 
* ſtoring its loſt principles; every other cor- 


* rection is either uſeleſs, or a new evil (58). 


"CRAP. 


- 


Of Horoughs. 


JIN examining any political ſtructure, we are 

naturally led to look at the foundations ; 
that is, thoſe fundamental conſtitutions, which 
have the right of declaring, by laws, the will 
of the ſociety, and of carrying that will into 
execution; or, in other words, to conſider 


(57) Eſſay towards a Gen. Hiſt. of Feod, Prop. p. 256. 
(58) Sp. L. b. viii. c. 12. 
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the nature and principles of the legiſlative and 
executive powers. | 


LA 
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1 8 . 
A defect in | | | f 
1 Ar preſent, I ſhall confine my attention to 


9 that part of the Engliſh conſtitution, which, 
calamities. being ſaid to repreſent the will of the whole 
community, is generally thought to be ſo ex- 

cellent: and excellent it undoubtedly would 

be, if it did with impartiality, actually, and 

without prejudice, or any views of private 


— P = ä = = = _— o _ 
_ © rr — — 8 — 
E a 


CE ics La 
=; — — . 28 
—— edu Brute 
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x n* 
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| intereſt or ambition, endeavour always to 


« purſue the real intereſt of the community. 
But ſo fallible is human wiſdom, whatever 
bleſſings we may enjoy, it appears, upon the 
moſt attentive conſideration, that to the very 
imperfection of that which we look upon as 
the perfection of the Engliſh conſtitution, we 
are really indebted for all that faction, cor- 
ruption, prodigality, diſorder, and misfortune, 
which have ſo long afflicted us. 


Deemed ſo Tris is indeed no new diſcovery. In the 

in the time ., | 15 : 

of the com- time of the commonwealth, the reformers 
) I h. wy « 

monwealtn. © profeſſed to have much at heart the ſettling 


* of a new model of repreſentation (1). 


* — „ _ a” = EY 


Y : 
(1) Huux's Hiſt, of Eng. vol. vii. p. 2. 
Oliver 
& 


1 
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preſsly ſtates, in juſt ſo many words, * that 
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Oliver Cromwell did actually alter the mode 9 We 
of repreſentation; of which I ſhall ſpeak more 

at large, when I come to treat of the propoſi- 

tion for adding an hundred members to the 


counties and the metropolis. At the Revolu- S*me ſubjet 
| glanced at \ 


tion, the bill of rights, which, it is ſaid, was wy ri N 
| | | rights. 
drawn up by lord chancellor Somers, and the 


other great ruling leaders in thoſe days, ex- 


elections of members of parliament ought to 


, : 3 P | : e 7 en Sir William 
be /7 And a celebrated judge (2), ev Black fone 


in our own. days, has told us, that if any of chis opi- 
| nion. 


© alteration might be wiſhed or ſuggeſted in 
* the preſent frame of parliaments, it ſhonl4 
be in favour of a more complete repreſent- 
ation of the people.“ He adds, the misfor- 
* tune is, that the deſerted boroughs (3) con- 
* tinued to be ſummoned to parliament as 
well as thoſe to whom their trade and inha- 


(2) Back. Com. b. i. c. 2. p. 172. 4to edit. 

(3) The cities appear, by Domeſday Book, to have 
been, at the conqueſt, little better than villages. Vork 
Itſelf, though it always was the ſecond, at leaſt the third 
city in England, and was the capital of a great province, 
which never was thoroughly united with the reſt, con- 
tained then but 1418 families. Hume's Hiſt, of Eng, 
vol. i. p. 210. append. 


P 4 b © bitanits 
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© bitants have been transferred ; a few ex» 
« cepted, which have petitioned to be eaſed 
of the expence (formerly uſual) of main- 
<* taining their members (4). And this, al- 
though it is a matter moſt eſſential to the 


© Hherties of the kingdom, that ſuch mem- 


© bers be delegated to this important truſt, 


aas are moſt eminent for their probity, their 


. 


fortitude, and their knowledge (5). 


For my own part, after the moſt minute 
conſideration of the three great powers of 
the conſtitution, the legiſlative, the judi- 
cial, and the executive; after the cloſeſt at- 
tention to the fundamental principles of the 
government, particularly of that part of it, 
the houſe of commons, with a view, if pol- 
ſible, to find out the cauſe of the complaints 
which have fo long ſubſiſted, I muſt confeſs 
I cannot help imputing to the civil difſentions 
in the lower houſe of parliament the moſt of 
our political evils, 


Is this be truly the foundation of our com- 
Paints, there muſt beſomething fundamentally 


(4) PLack. Com. b. i. c. 2. p. 174. 
(5) Ibid. p. 161. ö 
wrong 


ng 
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wrong in this part of the conſtitution, Has 


then the equilibrium of power, which origi- 
nally ſubſiſted between the ſeveral branches of 
the government, been affected by any accre- 
tion of numbers. or wealth to the houſe of 


commons, during, or ſince, the peaceable times 


of Henry VIII. and Q. Elizabeth? Are the 
laws which eſtabliſh the right of ſuffrage, and 


are fundamental to this part of the conſti- 


tution, ſo framed as to convey the will of the 


community in the choice of their repreſenta- 
tives? or have any perſons acquired a private 
right of electing the repreſentatives independent 
of the will of the public? Have, conſequently, 
any members, inſtead of being elective, and, 
like a jury, returning as ſoon as they have per- 
formed their functions into the maſs of the 
people, to partake in common with them of 
the general benefit or hardſhip ariſing from 
their own deciſions, become hereditary ; by 
which, the democratic being turned into an 
ariſtocratic aſſembly, the nature of the govern- 
ment is changed ? Have the conſtituents fre- 
quent opportunities given them of correcting 


any error they may have made in their choice; 


or has any ſtatute been made abridging this 


fundamental. 
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fundamental right of the people? Has that 
equality of intereſt betwixt the repreſentative 
and his conſtituents, which is alſo funda- 
mental to that part of the government com- 
poſed of the people, or thoſe who repreſent 
them, been preſerved ? Or have the repre- 
ſentatives, by the operation of time, or by any 
ſtatute giving a longer duration to their ex- 
iſtence than formerly, acquired a ſeparate and 
diſtinct intereſt from the body of the people, 
which has diſpoſed them to conſider any pri- 
vate views of their own, rather than to repre- 
ſent or expreſs the will of the people; and 
thus the principles of the government have be- 


come ſubverted ? Should this be the caſe, can 
we ſay the fundamentals of the conſtitution 


are maintained ? If not, what have been the 
conſequences? Have any members been moved 
by views of private intereſt or ambition? 


Have any conſtantly and indiſcriminately op- 


_ poſed, and others implicitly acquieſced in 
every meaſure of the executive part of go- 


vernment? Have parties hence been formed, 
united by no tie of public virtue, but con- 
nected merely by private intereſt? Has a 
| „ ſyſtem 


Chap, VI, GOVERNMENT OF ENGLAND. 


ſyſtem of faction and corruption, therefore, 


been adopted? Have prodigality, diſorder, 


and misfortune therefore increaſed? 


ALL this 1s ; ſurely deſerving the moſt ſe- 
rious conſideration. 


Wir reſpect to the important privilege 


caimed by the houſe of commons, for all 
grants of ſubſidies, or parliamentary aids, to 


begin in their houſe, Sir WILLIAM BLACK- . 


STONE argues thus: The general reaſon 


given for this excluſive privilege of the houſe | 


of commons is, that the ſupplies are raiſed 


* upon the body of the people, and therefore 


* it is proper, that they alone ſhould have the 
* right of taxing themſelves. This reaſon 
* would be unanſwerable, if the commons 
* taxed none but themſelves; but it is noto- 
* rious, that a very large ſhare of property is 
in the poſſeſſion of the houſe of lords; that 
* this property is equally taxable, and taxed, 
* as the property of the commons; and, 


therefore, the commons not being the ſole 


© perſons taxed, this cannot be the reaſon of 
* their abs the ſole right of raiſing and 


* modelling 
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* modelling the ſupply. The true reaſon 
„ ariſing from the ſpirit of our conſtitution, 
© ſeems to be this: The lords being a ßer- 
* manent hereditary body, created at pleaſure 
* by the king, are ſuppoſed more liable to be 
* influenced by the Crown, and when once 
influenced, to continue ſo, than the com- 
 mons, who are a temporary eleclive body, 


freely nominated by the people (6). 


Lord BOLINGBROKY, in his Diſſertation 
on Parties, tells us, That if the repreſentatives 
of the people ſhould betray their truſt, the 
conſtitution hath provided a remedy to cure 
the evil, by the gentle method of chuſing 
new repreſentatives. But will any man pre- 


(6) BLack. Com. b. i. 3+ Þ3 169. The reaſons for 
and againſt the excluſive privilege of granting taxes, 


claimed by the houſe of commons, may be ſeen in vol. i. 
of the Debates in the Houſe of Commons, anno 1641. DE 
 Lotme, Conſt. Eng. p. 86. MonTesqQuiev ſays, * As 


an hereditary power might be tempted to purſue its own 
particular intereſts, and forget thoſe of the people, it is 
proper, that where they may reap a ſingular advantage 
from being corrupted, as in the laws relating to the ſup- 
< plies, they thould have no other ſhare in the legiſlation, 
than the power of rejecting, and not that of reſolving. 
SD; Jos Bo Xl. c. 6. 


tend 
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tend to ſay, if the ſeveral members of the houſe | 


of commons, or the greateſt part of them, be 
returned through a permanent hereditary in- 


tereſt, that the conſtitution, in the poſſible 


caſe of a corrupt legiſlature, * hath provided a 
© remedy to cure the evil?? Can a body ſo 
formed be called, with any propricty, an elec- 
tive, democratic aſſembly? Are they not as 
much an ariſtocratic aſſembly as the ancient 


barons ; only, without affording, individually, 


the ſecurity derived from large poſſeſſions. 


Bur, it will be aſked, Are we then to loſe 
the abilities of thoſe able ſtateſmen, by whom 


the boroughs have been ſo often repreſented J 


To which I anſwer, 7; Are thoſe abilities a 
ſufficient recompence, for the corruption, pro- 


digality, and diſorders at home, and misfor- 


tunes abroad, conſequent on faction? 2. Are 
thoſe abilities uſeful in a legiſlative capacity; 


namely, in making laws, or granting ſubſidies, 


or to the executive power 3 9 TIf to the exe- 


cutive power, then, 3. Will their abilities be | 


moſt wick to the executive power in borlia- 
nent? ED ; 


SOME 
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DOME perſons may think, that becauſe the 


members for the family boroughs are nearly 


equal for each party, no danger can ariſe 
from them. Happy it is that they are ſo 
equal. But does this prove that one ſide is 
not ſwayed by faction, and the other by cor- 
ruption; and that the kingdom is not torn to 


pieces between them? 


Is it not the height of abſurdity, to puniſh 
the buyer or ſeller of only one vote, perhaps 
only one in ten thouſand, with a penalty of 
5ool.; and yet to ſuffer a whole borough 
to be bought and ſold with impunity? _ 


WHILE this traffic is ſuffered to be carried 
on, inſtead of the members being the repre- 
ſentatives of the people of England, they may 
be the repreſentatives, not only of a Nabob or 
Rajah in the Eaſt Indies, but of a more dan- 
gerous enemy nearer home, 5 


Ox the motion, the 7th of May 1783, | 
think, a celebrated ſpeaker, himſelf though a 
member for a ſmall borough, contended, not 

| that 
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that the permanent hereditary boroughs wete | 


the cauſe of our evils, but thoſe which are 


known by the name of the venal boroughs. 
| ſuppoſe he meant, becauſe ſome nabob or ; 


improper perſon might come in as a member 
by bribery, or purchaſing the votes of the con- 
ſtituents. But is not the reaſon full as good 
againſt ſuch a perſon's purchaſing a whole 
family-borough ? Is not the chance of ſucceſs 
much greater, when he has to make a bargain 


only with one perſon, than when he has to 


agree with 20, or 200? 


Bur the evil does not ſtop here. It is 
laid, that the privilege of franking letters is of 
a value ſo great, that that alone is worth the 
price of a ſeat in parliament (7). If this be 
true, that the privilege of parliament is be- 
come ſo proſtituted, that the well meant en- 
deavours of our anceſtors for the public good, 
have turned out to be in fact a ſale of a part 
of the public revenue, which it is in the power 
of private individuals again to barter away, 
how neceſſary it is to put a ſtop to ſuch accu- 


(7) See NOTE [MMJ. 
5 miulated 
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mulated evils, leſt the greater the abuſes. be. 
come, it ſhould in time prove impoſſible to 
correct them. | 


IN order to take away the influence in 


| boroughs, I underſtand it has been thought 
by ſome, an eligible meaſure, | to enlarge 


their precincts: : but I find it is objected, that 
this will only place them, like New Shoreham, 
under another kind of influence. Is not this, 
however, owing to a defect in ſettling the L. 
mits of the diſtrict? A ſmall number f 
ELECTORS is doubtleſs ſubject to be influ- 
enced; a very great number is alſo ſubject to 
be influenced. But, if by a miſtake in mark- 
ing out the extent of the juriſdiction at New 
Shoreham, ſome opulent perſon may have 
acquired a conſiderable intereſt in the borough, 
it is hoped, at leaſt, it is not a vendible in- 
tereſt, 


Ir, upon the whole then, there be, in re- 
ality, either miſchief, or danger of miſchie!, 
from the preſent borough repreſentation, it 1s 
hoped there is yet virtue enough remaining, 


- BUT 


** 
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Bur it will be ſaid, cuſtom is common law, 


and cuſtom has given a right to the borough- - 


holders. True, but the common law alſo ſays, 


malus uſus abolendus gſt 5 . 


No one, 1 ſuppoſe, would deſire to take 
away the boroughs, without, giving to the 


proprietor an ample ſatisfaction (9). And 


where private property ſtands in the way of the 


public good, we very well know the remedy 


provided by the legiſlature. The ſheriff im- 
panels a jury, and they ſettle the recompence. 
For, ratio legis ęſt anima legis; et ubi eadem 
ratio, ibi idem jus. Salus popult ſuprema 
lex gt. 1 


(8) Lyrr. ſ. 212. 4 inſt. 274. 


(9) The Ifle of Man, as a public benefit, was pur- 
chaſed with the public money. 
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c HAP. VII. 


Of dividing Counties into Diftrifts ; and there. 
in of requiring a Qualification in the Flec- 
tors : or, on the other hand, admitting an 


univerlal right of Suffrage. 


TP HE natural equality of makind has, I 
think, of late been a favourite topic of 
diſcourſe ; but it will ſurely be found, upon 


_ enquiry, that that which may be proper in a 


ſtate of nature, and for a ſmall ſociety, may 
be very unſuitable in a ſtate of civilization. 
where the community is large. When the 
term equality 1s applied to an univerſal right 
of ſulirage in the people, the doctrine is cer- 
tainly erroneous, and unſupported by any ex- 


ample in the hiſtory of this country. 


THERE could be no right of ſuffrage at all 
before the Houſe of Commons exiſted ; be- 
cauſe the barons were not elected by the 


people, but clearly /e/e#ed by the fevereign, 


When citizens and burgeſſes became admitted 
as members of the national aſſembly, they 


Were 


2 


Pw 
* 
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were choſen by Free men (1); and when 
knights of ſhires were introduced, they were 


elected only by the ſmaller barons in the 
counties, the tenants in captles or free- 


holders (2 >]. 


Yer one perſon, miſled perhaps by the 
term equal repreſentation, tells us, taxation 
© and repreſentation. are inſeparable ;* * ano- 


(1) Sir WitLiam DuGDare, taking it from Lam- 
BARD, ſays, the Germans render the word baro by tre- 


here, id eſt, a freeman; whence the citizens of London, 


© were at that time called barons; the burgeſſes of the 
© cinque ports have ever ſince been known by that name, 
and the courts in every manor are termed courts-baron.” 
Origines Juridiciales, p. 16. BLACK. Comm. b. i. c. 2. 


p. 173. Ib. b. ii. c. 6. p. 94. Hollingſhead, vol. iii. 
p. 15. Hume's Hiſt, of England, vol. ii. App. ii. p. 118. 


Whenever, therefore, a corporate body came to hold a fief 
of the crown in capite, every individual member of the 
corporation became manumitted or enfranchiſed, that is 
no longer a villein, but a freeman. 


* (2) An eſtate of. frechold, lilerum tenementum, or 
frank tenement, is defined by BRITTON, c. 32. to 
© be © the poſſeſſion of the ſoil by a freeman,” as con- 
tradiſtinguiſhed, I ſuppoſe, from a villein (BTAck. 
Comm. b. ii. c. 7. p. 104.) who was reckoned fo baſe, 
and ignoble, as to be unworthy the honourable profeſſion 
of a ſoldier, miles, or knight. MuRar. Antiq. vol, i. 
p. 149 vol. ii. p. 446. RoBtRTsoN's Hiſt. of Charles V. 


(22 - ; ther 
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ther (3) preaches a ſtill more dangerous doc- 


trine, vis. that, in effect, any man, if he has 


not a vote, has no occaſion, although he re- 
ceives the protection of the laws, to pay any 
obedience to them. His words, I think, are, 
* that every Engliſhman, not being an infant, 


an inſane perſon, nor a criminal, hath a 


rigbt to vote; nay, more, (extraordinary as 
it may ſeem!) a RIGHT 70 refuſe paying 


* every TAX, [and by the ſame conſequence, 
a 7ight to refuſe ſubmitting to any LAw] * fo 


long as he is denied this privilege.” All 
ground their opinion on the meaning of our 
anceſtors at the origin of the houſe of com- 
mons ; whereas any perſon that will take the 


trouble to make enquiry into the matter, will 
find it could never be the deſign of our an- 


ceſtors to give an univerſal right of ſuffrage, 


when the ancient barons, and the tenants 
holding of the crown in capite, were formerly 
the only repreſentatives of the nation ; that, 
in truth, it is a certain fact, at no one period 


of time whatever, they had any ſuch inten- 


tion. So far from this being the caſe, and 


(3) Author of Legiſlative Rights. 
2 that 
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that the number of eleQors is. now laßt than 
it was in former ages, I believe it may with 
ſafety be averred, that there is at this very time, 


or at leaſt there was before the disfranchiſement 
of the revenue officers, a greater number of 


electors in the kingdom, than there ever was 
at any former period of time whatever. Du- 
ring the time of the ſtrict feodal tenures, exery 
one knows that few (4) was the number that 
poſſeſſed the qualification of an elector. Mr. 
DALRYMPLE informs us, it appears from 
© Domeſday Book, that, in the time of the 


Conqueror, the whole lands of England, ex- 


* cluſive of thoſe of the church, were poſſeſſed 
f by only 700 immediate vaſſals of the 

crown (5). Sir HENRY SPELMAN com- 

* putes, that in the large county of Norfolk,” 
which extends above fifty miles in length, 
and about thirty in breadth, © there was not, in 
the Conqueror's time, above ſixty- ſix pro- 
* prietors of land (6).“ And the Author of 


(4) See NOTE [NN]. 
(5) Eſſay on Feud. Prop. 262. 


(6) Hume's Hiſt. of Eng. vol. ii. p. 114. Spel. Gloſſ. 
in verb, Domeſday. Ibid. Origines T 81 
Lord LyrTLETON's Hiſt. of Henry II. vol. iii. p. 305. 
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Legiſlative Rights, &c. himſelf, the great 


champion for an univerſal right of ſuffrage, 


informs us (7), that in the 25 Henry VI. 
© the whole number of freeholders, which 


elected the knights of the ſhire for the 
county of Surry, was only thirty.” And 
doubtleſs, /irce the ſtatute of 8 Henry VI. 
which requires, as a qualification in the 
electors, the poſſeſſion of free land. or tene- 
ment to the value of 40s. by the year (8); 
ſince the extinction of the feodal tenures; 


| ſince the deſtruction of entails; the conſe- 


quent diffuſion of landed property ; and the 
great depretiation in the value of money ; the 
number of eleQors mult be greatly encreaſed, 


W are told, that as diſtant as heaven is 
from earth, ſo is the true ſpirit of equality 


(7) Page 124. | 

(8) * Biſhop FLEETwoodp, in his Chronicon Pretiofun, 
6 written about ſixty years ſince, has fully proved 40s. 
in the reign of Henry VI. to have been equal to 12“. 
er annum in the reign of Q. Arne; and, as the value 
of money is ery conſiderably lowered ſince the Biſhop 
wrote, I think,” ſays Sir WILLIAM BLACKSTONE, who 
wrote in the year 1766, ve may fairly conclude, from 
« this and other circumſtances, that what was equivalent 
6 to 121. in his days, is equivalent to 20 J. at preſent, 
Brack. Comm, b. i, c. 2. p. 172. 
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| 2.31 


« from that of extreme equality. In a ſtate of 


* nature, indeed, all men are born equal ; but 
they cannot continue long in this equality. 
© Society makes them loſe it, and they recover 
© it only by means of the laws (). 


YET a new doctrine is held forth, that 
every man, however mean or dependent, has 


an equal right of voting with the greateſt and 


moſt wealthy. The inhabitants, however, of 
the new erected ſtates of America, who have 
built their forms of government upon the 


foundation of the Engliſh conſtitution, have 


thought otherwiſe. There, where no doubt 


this matter has been fully conſidered, we find, 


by their conſtitutions, and forms of govern- 
ment, which have been publiſhed, that ſome 
qualification has been every where uniformly 
deemed neceſſary ; and, conſidering the ſtate 


of the two countries, a much greater qualifi- 


cation than what is required in this kingdom. 


The qualification of an ELECTOR, 


Is Maſſachuſetts Bay, is an annual income 


of 31. or an eſtate worth 60/. 


(9) Sp. L. b. viii. c. * 
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In Connecticut, a 405. freehold, or 1 
perſonal eſtate. 


IN New York, to be the owner of à free- 


hold eſtate of 20/. value, or the occu- 
pier of a tenement of 405. a-year, and to 
be rated and pay taxes to the State; with 
a proviſo in favour of reſident freemen 
within the cities of®Albany and New 
York. h 


IN New Fer/ey, to have an eſtate in the 
colony worth 50. proclamation money. 


IN Pennſylvania, to have been a reſiant | 
two years, and to pay public taxes, or to 
be the ſon of one who does pay. 


In Delaware, a permanent common inte- 
reſt, with an attachment to the commu- 
nity. | 


IN Maryland, to be refiant, and to have a 
freehold of fifty acres, or to have other 
property above the value of 301. cur- 
rency. ; | 


IN 


2 


power to vote (10) 
much commended by MONTESQUIEU. 
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IN Virginia, to be reſiant and a freeholder, 
or duly qualified according to law. 


* 


IN North Carolina, fifty acres, to vote for 


a member of the /enate; and to pay 


public taxes, to vote for a member of 


the houſe of commons. 


In South Carolina, fifty acres of land, or 
a town lot, or to pay taxes, or be tax- 
able, for fifty acres of land. 


Ix Georgia, to be poſſeſſed, in his own right, 
of 10/7. value, and liable to pay taxes; or 
being of any mechanic trade, and having 

been a reſiant in the State ſix months. 


To which we will add, that Antipater 


© made a law at Athens, that whoſoever was 
not worth 2000 drachms, ſhould have no 


9 
. 


A device ſeemingly 


AND what may perhaps be more con- 


vincing with ſome readers, the qualification 


(10) Sp. L. b. ii. c. 3. 


propoſed 
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propoſed by CROMWELL, was an eſtate of 
2001, value (11). 


I KNow much obloquy has been thrown 
upon the ſtatute of Henry VI. requiring 
qualification in county electors. But let us 


not haſtily condemn a tranſaction which has 


ſtood the teſt of above 350 years experience, 
Let us rather ſuppoſe that we are miſtaken, 
than that the legiſlature did wrong. For my 
own part, I am perfectly ſatisfied, that the 
legiſlature judged wiſely in requiring a quali- 
fication for counties (12), and in requiring 
none for boroughs. And I flatter myſelf that 
thoſe who will give themſelves the trouble to 

conſider the matter with attention, will j join in 


the ſame opinion. 


Ir the electors be too numerous, as in 
counties, there is ſcarcely a poſſibility of hav- 


(11) Hume's Hiſt. of Great Britain, vol. vii. c. 61. 
p. 239. 
(12) Any one that has ſeen the capricious humours of 
the populous, in chuſing a mayor, or in any other popular 
election in a corporate town, would be convinced of the 


utility of ſome ſmall qualification, even in ſuch elections, 
provided the electors were ſufficiently numerous. 


ing 


© 
. 
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ing a free election by the people; ſo great are 
the expence and trouble of an election when 
conteſted. 


Bor, inſtead of the members being eledted | 


by a plurality, of their conſtituents on the day 
of eleQion, they are (in order, I preſume, to 
preſerve the peace of the county, and to pre- 
vent, as the ſtatute of Henry VI. expreſſes it, 
man- ſlaughters, riots, batteries, and diviſions) 


nminated at a previous meeting of the county, 


by a few of the principal gentry. Every one 
can gueſs how theſe nominations are generally 
managed. It ſome nobleman, or other great 
perſonage in the county, or two, three, or 
more powerful perſons happen to unite toge- 


ther, no man, unleſs upon ſome urgent occa- 
| hon indeed, dare oppoſe them. 


Ir any man could have ventured on ſuch a 
meaſure, one would have thought it would 
have been a candidate (13) for the county of 
York on a late election. Beſides the laudable 


ambition of repreſenting a body ſo reſpectable 


as the county of York, no doubt the diſre- 


(13) Mt.. 


ſpect 
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ON THE CONSTITUTIONAL Book IIt, 


ſpect he was treated with, muſt | have occa- 
ſioned in him ſome degree of reſentment, 


And being in independent circumſtances, he, 
if any man, had a right to indulge his incli- 
nation, and ftand a conteſt. But perhaps the 
courſe he took was much wiſer. A certain 
body of men having at that time taken to 
themſelves to manage a conteſt in favour of 
other perſons, and a ſubſcription having been 
entered into, as I have been informed, for 
that purpoſe, the expence to any private in- 
dividual muſt have been enormous, and have 
rendered an oppoſition an act of impru- 


dence, which even ſucceſs would not have 


juſtified. x 

BrroRE the combination before alluded 
to took place, the direction of the county was 
in other hands ; which, if I remember right, 
the excluded member himſelf declared at a | 
public meeting at York, had brought him in 
as a member for the county more tha once. 


THE Author of a Letter to Mr. DEBRETT, 
being an anſwer to the Iucubrations during d 


ſhort receſs (14), is very Saen on this ſub- 
(14) Page 23. 


ject. 


Chap, Vll. GOVERNMENT OF ENGLAND. 


jet. © I beg leave, fays he, to refer the 
Author [of Lucubrations during a ſhort 
Receſs] * to the red book, and, as he may not 


Abe much acquainted with county members, 
© and their connections, let him defire Mr. 
© BynG, or Mr. RoB1NsON, to inform him 
how many county members are now in this 

' parliament, or were in the laſt, who are not 
© the entire nomination of peers, he will find 


done half of them, at leaſt, are the near rela- 


' tions or connections of peers, without pro- 


perty or pretence, except ſuch relationſhip 


© or connection, to be choſen by a county; 


* almoſt another fourth are elected by the in- 
tereſt of ſome two or three peers; and I be- 


eve it will be allowed me, that if the peers 


in every county were to unite, they would 


* nominate every county member in the 
kingdom, except one.“ 


* On peruſing a court kalendar, we may 
* lee, lays another writer, that almoſt all the 


| noblemen's ſons in England, who are of a 


proper age, are members of the lower houſe, 


and that many commoners have obtained their 
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ON THE CONSTITUTIONAL . Book itt, 


© ſeats there, by the intereſt and countenance 
of ſome powerful nobleman' [whether noble. 


man or commoner, it matters not; if the 
member be returned by any permanent pri- 


vate intereſt, and not by the public voice, the 


Counties 


only a larger 
kind of fa- 
mily bo- 
roughs. 


p. 406. Burcn's Pol. Diſq. vol. ii. N 50. 


power is ſurely ariſtocratic, not democratic”, 
In a word, we ſeem to be in a fair way of 
* becoming, in a ſhort time, a nation of great 
lords, and of needy vaſſals; the conſequence 
© of which muſt infallibly - that the people, 
© haraſſed by the oppreſſions of the great, 
© conſcious that their liberties are already ra- 
© viſhed from them, and chuſing rather to 


"4 


* ſubmit to one mild maſter, than to two or 
© three hundred petty tyrants, will petition 
© the ſovereign, as the laſt favour he can 
© grant them, that he will be graciouſly 
© pleaſed to eſtabliſh an abſolute monarchy. 
This was very lately the caſe in Denmark; 
and if- nothing extraordinary happens, it | 
* will, in all probability, be very ſoon the 
caſe in Great Britain (1 50. 


THAT there 1s an ds influence at 
county elections, I think, cannot be denied. 
1 Polit. Regiſt. quoted from Len. Mag. 1767 
Neither 


* 


7675 
her 


Chap.VIT. GOVERNMENT Or ENGLAND. 


Neither elections for counties nor boroughs 


are free. Counties are in ſhort only a * 
kind of eee 8 | 


THE ſtatute of Henry VI. indeed was well 
calculated to prevent this kind of influence, if 
the ſpirit of the law had been abided by, and 
the qualification had been increaſed accord- 
ing to the alteration of the times. If that 
had been done, no man, or ſet of men, could 
have had any permanent influence, or any 


more aſſurance of ſucceſs in county elections, 


than is now enjoyed in chuſing a regiſter for 


the office, eſtabliſhed in ſome counties for re- 


giſtered deeds affecting freehold eſtates. 


We may pleaſe ourſelves with fanciful ſpe- 


culations, that thoſe laws which are to bind ALL, 
ought to be afſented to by ALL; and ſhould any 
one be wicked enough to wiſh for any civil 


commotion, ſuch kind of tenets may be well 


calculated to catch the multitude but ſurely, 


in general, men of property and education, 


who wiſh to be. governed only by that which 
real facts and experience prove to be the true 


Statute of 
Henry VI. 
well calcu- 
lated to pre- 
vent this in- 
fluence... 


i | intereſ} | 
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ON TAE CONSTITUTIONAL Book Il. 
intereſt of the country, will eafily diſcover the 
fallactouſneſs of ſuch doctrine, will remember 
Oliver Cromwell's levellers, and reſolntely 
reject all ſuch theoretical whimfies. The 
ſtatute of the 7th Henry IV. c. 15. after re- 


- citing © that election of the knights of counties 


© for the parliament had been ſometimes made 
© of affetion of fheriffs,” having ordained, * that 
© all they that were preſent at the time of 
election, ar well ſuitors (16) duly ſummonel 
* for the ſame cauſe, as other, ſhould attend 
* to the election of knights for the parlia- 
* ment;* it occaſioned ſuch a concourſe of 
people, as to render neceſſary the ſtatute of 


the 8 Henry VI. c. 7. The firſt ſtatute ſeems 


to have been intended to take away the par- 
tiality of ſheriffs, by admitting all freeholders, 
whether tenants in capite or not, to an equal 
right of ſuffrage (17). But, as is too often 
the caſe, the new remedy let in a new miſ- 


(16) Suitors are ſaid to ſignify thoſe perſons who, by 
the law of feods, were © to follow, or do ſuit to the lord in 
: his courts in time of peace; and in his armies or war- 
© like retinue, when neceſſity called him to the field. 
BLACK. Comm. b. ii. c. 4. p. 54. ſecond edit. 

(x7) See NOTE [OO]. 4.6.9 

chief, 


1 


cr. vil. GOVERNMENT or ENGLAND. 


chief, which again called for freſh application; j 
and the latter ſtatute was accordingly paſſed, 


| reciting, 5 that whereas the elections of knights 


f of ſhires to come to the parliaments of our 
lord the king i in many counties of the realm 
of England, have now of late been made by 
very great, outrageous, and exceſſi ve number 

* of people dwelling within the ſame counties, 
of which moſt part was of people of fmall 
 ſubflance and of no value, whereof every of 


them pretended a voice equivalent, as to 


* ſuch elections to be made, with the moſt 
worthy knights and eſquires dwelling with- 
(i in the lame counties, whereby man/laughters, 
* riots, batteries, and diviſions among the gentle- 
© men, and other people of the lame counties, 
{ ſhall very likely riſe and be, unleſs conve- 
nient and due remedy. be provided in that 
+ behalf.” To prevent viots in county elections, 


by outrageous and exceſſive number of people, 


the number of electors was to be reſtrained, 


not only b 'y requiring ; them to have a certain 


qual; Yfication, but to be people dwelling and 
* refiding. in the ſame counties.” And if ſuch 


precaution was then neceſſary, how much 


181115 — N more 


* Fe 
KS 
* 
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Qualification 
in counties 
ought to be 


increaſed. 


N THE CONSTITUTIONAL Book III 
more cogent now mult the reaſon. be, when 
the number of electors is ſo greatly increaſed, 
A like qualification, and no doubt for the like 
reaſons, is required in the ſeveral acts for ad- 
mitting the counties in Wales (18), and the 
counties palatine of Cheſter (19) and Dur- 
ham (20), to be repreſented in parliament, 
And, I ſuppoſe, it was a like kind of policy, 


that required the electors of the members in 


parliament for the city of London, to be not 
only freemen, but liverymen (21). 


To me it appears manifeſt, that if we really 


wiſh to have free elections in counties, inſtead 


of increaſing the number of voters, we ought 
to reduce the number, by increaſing the qua- 
lification. DE LoLME makes an obſervation, 
which, in this reſpect, is certainly true, that 
* the authority of ALL, with which men are 
* amuſed, is in reality no more than the au- 
* thority of a few powerful individuals who 
divide the public among themſelves (22). 


(18) 27 Henry VIII. c. 26. 

(19) 34 Henry VIII. c. 13. | 
(20) 25 Charles II. c. g. (21) 11 Geo. c. 18. 
(22) Conſtitution of England, p. 53. 8 


And 


Chap. VII. GOVERNMENT OF ENGLAND. 


And I entirely agree with one of the perſons 


that has correſponded with the committee at 


Belfaſt in Ireland, that in all caſes, where 


© the claims of individuals are incompatible 


© with the public good, the privilege of a 
part of the community muſt be poſtponed 
© to the welfare of the whole. For the law 
© of ſelf-preſervation is to ſocieties, as it is to 
© individuals, - an indefeaſible law (23); and 
that by that law, ſocieties are juſtifiable, 
© which eject, from the full enjoyment of the 
© rights of citizens, perſons to whom thoſe 
rights could not be continued without dan- 
ger to the Public. That the election fran- 
© chiſe may be conſidered as both a privilege 
© and a truſt; and that men who have been 
found incapable of executing that truſt, in a 


* manner advantageous to the community, 


dare unfit to remain inveſted with it. That 

* ſuch truſt may be as properly taken from 

* thoſe men, as, by the conceſſion of the ad- 
vocates for its wideſt extenſion, it may be 
© withheld from women, minors, and perſons 
of ſome other deſcriptions.” 


0050 SQUIRE on the Anglo-Sax. Gov. p. 377. 
| R 2 Y WHERE 
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 WuxRez the freeholders are extremely ny- 
merous, what miſchief can poſſibly ariſe from 
increaſing the qualification? But the ad- 
Vantages attending it are many. It would 
ſhorten the time uſually ſpent in the election, 


and prevent drunkenneſs, riots, tumults, and 


tavern and other expences. Bribery too 


would be leſs practiſed among a ſet of inde- 


pendent, than a ſet of needy electors. And, 
as life, liberty, and property are the object of 
the laws, it ſeems to be moſt agreeable to rea- 


fon, that, beſides his life and liberty, an elec- 
tor ſhould have ſome property to defend. 


Without property, men are, if we may ſo ſay, 
but half-citizens (24). Without fortune, or 


education, they cannot poſhbly have either a 


competent knowledge of the principles which 
are the natural foundations on which govern- 
ment ſhould be built; or, if they ſhould, 
cannot have ſufficient zeal or leifure to attend 
to their ſupport. And, * fince it is impoſſible 
in a great multitude to give injunctions to 
© every particular man, relative to each parti- 


(24) MonTzsQU1EL" s Riſe and Fall of the Roman 
E. mpire, c. viii. p. 111. . 


c cular | 


Chap. VII. GOVERNMENT OF ENGLAND. 
: cular action, general rules are eſtabliſh= 


' ed (25); and, as every rule reſpecting life 


or perſonal liberty muſt therefore be ge- 
neral, there ſeems to be no reaſonable 
ground to fear, that in theſe reſpects there 
could be any difference, whether ſome quali- 
fcation were required in the electors, or none 
at all. There ſeems to be no great cauſe for 
the poor to complain that they are bound by 
the ſame laws that are made for. the rich, 

But it ſeems to de ſtrange, to intruſt the pro- 
tection of Property to a choice by men of no 
property, men, who, ſo far from wiſhing to 
protect the property of others, would poſſibly 
rejoice to overthrow or diminiſh all property 
whatever. But what the qualification which 
might be required ought to be in the county 
of York, whether to the amount required for 


voting for an officer to regiſter deeds, &c. af- 


feing freehold eſtates (26), or to the a- 
mount required for ſerving Ros juries (27); : 


(25) Brat. Com, Introd. ſ. ii. p. 53. 

(26) By the ſtatute 6 Anne, c. 35. for eſtabliſhing a 
regiſter office in the Eaſt Riding of Yorkſhire, the qualifi- 
cation of an elector, is a freehold eſtate in the Eaſt Riding, 
or the county of Hull, of 1001. per annum. 

791 * NOTE [PP]. | 
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N THE CONSTITUTIONAL Book UI. 


and whether the qualification ought to be 
greater for the county of York, where the 
freeholders are ſo numerous, than for the 
county of Rutland, where the freeholders 
muſt be few, I will not pretend to determine, 


Bor, as has been already obſerved, what 
might be proper for a numerous body of elec- 
tors, might be pernicious for a ſmall one; and, 
therefore, we perceive, that, in elections for 


boroughs, no landed or pecuniary qualifica- | 


tion is required in the voters. If any qualif- 
cation were required in boroughs, unleſs their 
diſtricts were greatly enlarged, it would moſt 
likely, in a little time, reduce them all to the 
condition of boroughs repreſented by bur- 
gage tenure, or what has juſt the ſame effect 
in many places, to the condition of bo- 
roughs where the right of election is in per- 
ſons paying ſcot and lot, or pot-boilers. 


Tux melancholy truth is, that, in counties, 


the electors are too numerous; in boroughs, 


too few. 


IN neither counties nor boroughs the elec- 


tion is free. Counties, having too great 4 
| number 


Chap. VII. GOVERNMENT OF ENGLAND. 


number of electors, are generally influenced 


by a few great people; moſt commonly, 


perhaps, by the nobility. 


In boroughs, where the number of electors 
is ſmall, the matter is ſtill worſe. - Particular 
families not only enjoy an excluſive power 
over certain boroughs themſelves, but ſuch a 


power as they can diſpoſe of by ſale. Or, if 


the ſmall boroughs happen not to be ſo far 
under the power of any particular individual, 
but the power of election remains in a few 
freemen, the caſe is very little better; a ſale 
is the natural conſequence. By wholeſale or 
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retail, if the borough be not repreſented by 


the proprietor himſelf, it is ſure to be ſold. 


Even the boroughs generally deemed the 
moſt unexceptionable, are not exempt from 
a conſiderable ſhare in this traffic. In the 


Objection 
even to large 
boroughs, 


very boroughs, where that darling privilege, 


a kind of univerſal right of ſuffrage prevails ; 


and where, therefore, the number of electors 
may poſſibly be conſiderable, it is well known, 
that a ſingle guinea a-piece given to the elec- 
tors, would be preferred to all the intellectual 
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ON THE CONSTITUTIONAL Book Il. 


endowments the candidates could poſſeſs. In- 


deed, it may be looked upon as a general rule, 


almoſt without exception, that, in all bo- 
roughs, money is the merit of the candidate. 


Bur theſe are not the only imperfections 
attending the preſent mode of repreſentation. 
For ſhould the number of electors be wholly 
unexceptionable, yet if they be confined to a 
narrow diſtrict, and the very loweſt of the 
people be permitted to vote; at ſome time or 
other the place is ſure to fall under the influ- 


ence of ſome wealthy individual; and eſpe- 


cially under the preſent mode of electing wo 


members for a place. To illuftrate this by an 


example. I could point out a borough where 
a certain perſon has about an hundred and 
twenty of the burgeſles for his tenants, and 
the whole number of freemen is about one 
thouſand ; and yet he and his predeceſſors 
have, for ages, generally brought in one of 
the members. It will not, perhaps, be eaſily 
conceived how ſo ſmall a number ſhould pro- 
duce ſo great a certainty ; but a little re- 
flection will make the matter plain. If 
ES PG | there 


Chap. VII. GOVERNMENT OF EN GE AND. 


there happens to be a conteſt, it is generally | 


thought to lie between the other two candi- 
dates. Of courſe, each of the others, for 
fear of ſtrengthening his rival, gets his friends 


to throw their ſecond votes on this gentle- 
man. And thus, from an imaginary ſecurity, 
and by the help of a ſmall dole, annually diſ- 
tributed to the poor burgeſſes by one of the 


family, he becomes really ſecure ; and not 


only ſecure himſelf, but capable of caſting the 


ſcale in favour of either of the other candi- 
dates alſo. For as the dependents on this in- 
tereſt are at the poll reſerved to the laſt, they 


can either give ſingle votes for their land- 


lord, in caſe they apprehend his election to 


be in danger; or if not, can give a ſecond 


vote to any of the other candidates he is in- 


clined to favour. 


Bur, were the diſtrict more extenſive, or 
only one member choſen inſtead of two, this 


intereſt would, in a great meaſure, vaniſh. 
In a large diſtrict, and eſpecially if ſome qua- 
lification were required, the property of any 


individual 
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individual would be of little avail. But if, 
added to this extenſion, one member only 
were to be choſen (28), the influence would 
be in a manner none at all. Nay, if the 
borough I have alluded to, was to remain 


circumſtanced as at preſent, and only one 
member were to be elected inſtead of two, I 


much queſtion, whether the intereſt I have 
mentioned would have greater certainty of 
fucceſs than that of any other perſon. For, 
though the gentleman ſhould be able to com- 
mand a hundred and twenty votes, a number 


more than equal to that, I think, would, for 


that very reaſon, be againſt him. 


I SHOULD, therefore, apprehend, if counties 
be too numerous ; the boroughs be too con- 


| fined, both in reſpe& of numbers, and extent 


of diſtrict; and there be a fault in requiring 
more than one member for a place; that that 
mode of election would be the moſt perfect, 
which ſhould avoid all theſe inconveniences. 


(28) © The Dutch republic conſiſts of ſeven provinces, 
of different extent of territory, which have each one 
. b. ic. 3. 


And 


Chap. VII. GOVERNMENT OF ENGLAND. 
And this, I think, might be obtained by re- 


quiring, not the counties or boroughs, but 


every market- town, and a certain diſtrict 29) 


of the adjacent country, containing a ſufficient 


number of the adjoining pariſhes, to ſend one 
member. 


ACCORDING to an account I have ſeen, 
which, by the way, I fancy is not very cor- 
rect, the number of members, in that caſe, 
would ſtand as follows. But by joining two, 
three, or more diſtricts together, the number 
might be eaſily leſſened. 


(29) In the exciſe, I believe, counties are divided into 


diflrits. For the greater eaſe in making the collection, 


the collector keeps an office in every market-town, which 
town, with a certain part of the adjacent country, 1s 
called by the name of a particular diſtrict. 


Bedfordſhire 


a5r 
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| | Market- F 5 Market 


: „ towns. towns, 
Bedfordſhire - "10 | Lincolnſhire - 22 
Berkſhire - 12 | Middleſex - 7 
Buckinghamſhire 11 | Monmouthſhire 7 
Cambridgeſhire 7 | Norfolk — 23 
Cheſhire - 12 | Northamptonſhire 11 
Cornwall —- 19 | Northumberland 9g 
Cumberland - 8 | Nottinghamſhire 9 
Derbyſhire = 8 | Oxfordſhire = 9g 
Devonſhire = 32 Rutlandſhire 2 
Dorſetſhire - 19 | Shropſhire = 15 
Durham 4 | Somerſetſhire - 30 
Efſex = = 19 | Staffordſhire =- 13 
_ Glouceſterſhire 19 | Suffolk - 30 
Hampſhire - 26 | Surty =- 9 
Herefordſhire = 8 | Suſſex 16 
Hertfordſhire 15 | Warwickſhire 17 
Huntingdonſhire $5 | Weſtmoreland - 3 
Kent = 22 Wikſhire 18 


_ Lancaſhire = 17 | Worceſter _ - 11 
Leiceſterſhire - 10 Yorkſhire - 40 
| | | 
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SoMuE alteration, however, ſeems to be 
neceſſary. The people of many ages have 
been of that opinion. And if all the mem- 
bers, in general, for counties, and for the 


| ſmaller boroughs, and one of the members for 
the largeſt ſort of boroughs, be returned, not 


by the temporary voice of the public, but 
through a permanent private intereſt, is it not 


an abſurdity, to call the members of the lowe: 


houſe of parliament, the repreſentatives of the 
people ? 8 | 


Is making the diſtribution of the repre- 


ſentatives among the counties, which has been 


mentioned, the legiſlature ſhould not, how- 


ever, be ſo much guided by the number of 
market-towns, as by the preſent number of 
the repreſentatives in each county, If every 
county did not ſend the ſame number of 
knights, citizens, and burgeſles, as it now 
does, the alteration might ſpread an alarm of 
an equal land tax, and be reprobated as a 
dangerous innovation. 


SHOULD 


253 


254 


As to paro- 
_ chial repre- 
ſentatives 

chuſing the 
knights of 
the ſhires. 


As to re- 
preſentation 
of the com- 
mercial inte- 
reſt in bo- 
roughs. 
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SHOULD this ſcheme be diſapproved, an- 
other, perhaps, might deſerve conſideration, 
Would it not contribute to the freedom of 


election in counties, if they are to remain ag 


at preſent, and prevent tumults, riots, diſor- 


ders, and expence, if every pariſh was to chuſe 


a parochial repreſentative z and thoſe paro- 
chial repreſentatives were to chuſe the e 
of the ſhires? | 


I DOUBT not, however, from what L heard 
when Mr. Pitt made his motion on the 7th of 
May 1783, but that great oppoſition wil 
ariſe to any propoſition whatſoever for alter- 


ing the preſent mode of repreſentation. Much 


ſtreſs, I imagine, will be laid on the commercial 


intereſt. But are the boroughs always really 
repreſented by merchants ? On the contrary, 
are they not always repreſented by perſons of 
landed property ? At leaſt, does not the law 


declare, that the members for boroughs ſhall 
have a landed property of 300 J. per annum 


And is there any impropriety in this? Is not 
the increaſe of trade the benefit of the land- 


holder ? And would not any landholder be 
thought 
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thought a madman to injure the commercial _ 


intereſts of his country? 


Ir SU: Se be r it 18 extreme- 
ly difficult to OT any plan whatever, to 
which ſome objection may not be made. And 
ſhould the mode of dividing counties into 
diſtrits be adopted, and were each to chuſe 
but one member, the ſcheme might ſtill prove 


255 


Diſtri& 


ſhould not be 


nor the elect- 


ors either too 


numerous or 
otherwiſe. 


defective in ſome inſtances, unleſs there were 


a limitation of the number of electors. If the 
electors were to be either too many, or too 
few, ſtill no | free election by the people 
would prevail; but the election would pro- 
bably fall under ſome particular influence. If 


the number of electors was too great, moſt 


likely the election would be influenced i in the 
manner as at preſent in counties : if the num- 
ber was too few, or the diſtrict too confined, 
in all likelihood that kind of influence which 
is now prevalent in the larger boroughs, would 
take place. To avoid both extremes, perhaps, 


the number of electors in any place ſhould 
not much exceed, Nor fall much ſhort of fif⸗ 
teen hundred ( 30). 


(30) See „ 


Ir 


236- 
Monteſ- 
quieu's opi- 
nion. 
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LEAK. Se. nn | YT AW 


Ir is an eſſential point, ſays an eminent 
writer ( 31), © to fix the number of citizens 
© who are to form the public aſſemblies ;' and 
[why may not this doctrine, in a ſuitable de- 


exe, be applicable to both the elective 7 
4 the e bodies IK At Sparta, ſayt 
he, the number was fixed to ten thouſand, | 


But at Rome, a city deſigned by Providence 


to riſe from the weakeſt beginnings, to/the 
7 * higheſt pitch of grandeur ; at Rome, a city 


© doomed to experience all the viciflitudes-of 
fortune; at Rome, who had ſometimes all 
© her inhabitants without her walls, and ſomes 
times all Italy, and a conſiderable part of 
© the world within them; at Rome, I fay, 
© this number was never fixed, and this war 
8 9 7 the ene 5 of ow ruin Tow 


-(31) nnr e e l oj 
(32) See NOTE [R RI. 


Chap, VIII. GOVERNMENT OF ENGLAND. 
"CHAP, Vil. 
O ſhort Parliaments. 
IN. diſcuſſing this ſubjeR, I ſhall not trouble 
myſelf, or the reader, to make any great 


ſearch into the dark records of antiquity. 


Wnuar the law or uſage has been, or even 
i now (1), ſeems not ſo material, as 4what it 


257 


The legaliey 


of frequent 


new parlia- 
ments, 


Lord Boling- 


broke's opi- 


nion. 


ought” to be. This is well expreſſed by lord 


Parties, tells us, Firſt, that nothing can 


| Boi1tNGBROKE, who, in his Diſſertation on 


make it ., nor therefore reaſonable, to 


repoſe in any ſet of men whatſoever, ſo great 
* truſt as the collective body, delegates to 


© the repreſentative in this kingdom, except 


the ſhortneſs of the term for which this truſt 
is delegated. Secondly, that every pro- 
* longation of this term is, therefore, in its 
* degree unſafe to the people; that it weakens 


(1) Thoſe whe are curious in ſuch reſearches may read 


Brack. Com. b. i. c. 2. p. 153. A note in HATsELL's 
Preced. p. 196. and Lord LyTT. Hiſt. Hen. II. vol. iii. 


p. 223. 234. notes, p. 372. 450. 8vo edit. 
| Ho * their 
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their ſecurity, and endangers liberty by the 
very powers given for its preſervation. 
Thirdly, that ſuch orolongations expoſe 
* the nation, in the poſſible caſe of having a 
corrupt parliament, to loſe the great ad- 
vantage which our conſtitution hath pro- 
vided, of curing the evil before at From: 
confirmed and deſperate, by the gentle 
| method of chuſing a new repreſentative, and 
reduce the nation, by conſequence, to have 
no other alternative, than that of ſubmitting, 
* or reſiſting ; though ſubmiſſion will be as 
grievous, and reſiſtance much more diffi 
cult, when the LEGISLATURE betrays its 
truſt, than when the x1Ne alone abuſes his 
power. The people of Britain have as good 
a right, and a right as neceſſary to be aſſert 
ed, to keep their, repreſentatives true to the 
* truſt repoſed in them, and to the preſerva- 
© tion of the conſtitution, by the controul of 
$ frequent eleflions, as they have to keep their 
* kings true to the truſt repoſed in them, and 
0 to the preſervation of the conſtitution, by 
the controul of frequent þ . —_ Us PRES 
| e (8g 


Aa 
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© In a word, our conſtitution means, that the 
8 members of this body ſhould be kept, as it 


© were, to their good behaviour, by the fre- 


quent returns of nee elections. It does all 


that à conſtitution can do, all that can be 


a? 


© done by legal proviſions, [ 2z.] to ſecure the - | 


{ intereſts of the people, by maintaining the 
integrity of their truſtees; and leſt all this 
© ſhould fail, it gives frequent opportunities to 
* the people, to ſecure their intereſts them- 
* ſelves, by mending the choice of their 


Th * truſtees ; ſo that, as a bad hing muſt ſtand! in 


* awe of an honeſt parliament, a corrupt houſe 
F commons muſt ſtand in awe of an n honeſt 


People. 


Fon fear of corruption, it has been thought 


good policy in many countries to ſhorten the 


duration of power. At Athens (2), the ſe- 


nate was changed every three months. At 
Lucca (3), the magiſtrates are choſen only 


for two months. At Raguſa (4), the chief 


' magiſtrate is changed every month, the other 


(2) Sp. LS. Co 7. : (3) Ibid. b. E. c. 3. 
(4) TouxxERTORT's Voyages. 
„ s officers 


At Athens, 
Lucca, and 
Raguſa, 
power of 
ſhort dura- 


'T he idea en- 


e, by 
| __ of Eng- 
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officers every week, and the ee Wn 'the 
caſtle every day. e 


IN this country, en 4 in folkmuts, 
< feel quotannts tub initio calendarum Maii 
* (tanquam in annuo, parliamento) conye- 
© nere regni principes, tam epiſcopi quam 
J magiſtratus (5), liberigue homines (6). After- 
wards, by the ſtatutes + Edward III. e. 14, and 
36 Edward III. c. 10. it was accorded, that 
* a parliament ſhould be holden [not choſen], 
indeed, every year once, and more often, 

* if need were,” By the bill of rights (7), 
parliaments ought to be held frequently ; and 
as this was an indefinite expreſſion, a ſtatute 
of the 6 W. & M. c. 2. enacted, that no 


* parliament ſhould have any continuance 


longer than for three years only at the far- : 
6 thei | 


WrHaT reaſon then ſhall be given for the 
ſeptennial act, only e 4 after, 


(5) Were theſe magi/iratus the great "28-214 as the 
chief officers of cities and boroughs ? 4 
(6) ArLMAx's Gloſſ. 1 


6) 1 W. & M. ſt. 2. c. 2. 1 
= 8 | vx. 


2 
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vis, dhe 1 Geo. Ie. 36.2 2 The eee 
ſets forth two: . 


. 


Tux firſt (, that 4 reſtleſs popiſh Re- 
0 "tion was deſigning, and endeavouring to re- 
© new the rebellion within the kingdom, and 
"an invaſion- from abroad.” But ſurely there 
can now be no juſt cauſe to apprehend a de- 


ſign in any Popilh faction 1 e a rebel 


bon « of invaſion. 


The C67 4 ' 1 1 E548 ne 7 1 144 146 


Tars reaſon, then, if ever it exiſted, hav- 


ing ceaſed, let us ſee what was the other: 


* that the act for triennial parliaments (chat 


which we have juſt quoted), © had proved. 


very grievous and burthenſome, by occa- 


* honing much greater and more continued 
* expences, in order to elections of members to 
* ſerve in parliament, and more violent and 


* laſting heats and animaſities among the ſub- 
* jets of the realm, than were ever known. 


2 before the tiengial act was made. 


þ 86 


(8) The Lortfire ee T think, fog this was the 


angle 3 Addr. i i. p. 8. 


2 - Re 
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Ix appears then, that, in the 1 George l. 
anno 1715, the expences, heats, and animo- 
ſities at election of | members to ſerve in par- 
liament, were become ſo grievous as were 
never known before. Granted. But was this 
owing to the triennial bill, or to a revoluion 
in the ancient function of | parliament? 
If parliament | have really uſurped, as ſome 


| imagine, the executive power, can we won- 
der, when we think of Poland, to hear of 
expence, heats, and animoſities at elections! 


Miſchief at. I. acht! pattiarkerits were ſo prievous, 
_ tending fre- fx 45 cis a. 1 
quent proro- What were annual parliaments? What was 
battonz. the caſe in former times, when prorogations 
for any conſiderable length of time, were very 
uncommon; and it was molt uſual, as ſoon 

as the buſineſs. of a parliament was over, to 

diſſolve it, and to call a new one the next 

year? Why, I think, we have before ob- 

ſerved, ſuch were the great beats and animo- 

ties, that, from (9) the 49 Henry III. to the 

22 Edward IV. that is, for above 200 years, 


there were only $ two or tree Mane of 


(9) barons,” Parr Parl, Red, p. 1 . 
, 3 
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* controverted Ciectlons; and not one of a 
2 * (10% F Kit 


Wuxn was it, key that thei: proroguing 
of the parliament for ſo long a ſpace of time 
firſt came into uſe? FE. we may believe the 
authorities cited by Mr. BuRG H, in his Poli- 
fal Diſquiſitions (1 I), this practice began 1 in 
the reign of Henry VIII. It! is poſſible, there- 


fore, that, in this reign, complaints might be 


# 


made of expence, heats, and animoſities at elec- 
tions. Then, perhaps, the value of a ſeat i in 
parliament began to be -underſtood. We 
know, however, that, i in the 13th. year of 


the reign of Q. Elizabeth, as Is before no- 


ticed, bribery at elections firſt began to be 
practiſed (12). And in the reign of George I. 
when parliaments were become triennial, it 
leems the expences at elections were become 


(10) In the beginning of the parliament in 17 34, there 
were ſeventy-one conteſted elections. Deb. Com. , 10. 
And in 1742, the number was ſo great, and the examin- 
ing them ſo endleſs, that the houſe of commons made a 
reſolution to hear no more conteſted elections. Deb. Com. 
vol. xiii. p. 155 BuRGR's Pol. Diſq. vol. i. p. 295 

(it) Vol. i. p. 139. 157. 169, 170. 

(12) Brack. Com. b. i. c. 2. p. 179. 


8 4 ſo 


- 
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io grievous and burthenſome, and the heute and 
amimofities ſo violent, as were were never Insten 
before. What was the remedy ? Not annual 
parliaments (13), of which a long ſucceſſion 
of ages had ſhewn the propriety, but ſepten- 
nial parliaments : though, a long parliament 
in the reign of Charles I. had produced a 
faction that overturned . the conſtitution; 

though a long parliament in the reign of 
Charles II. notwithſtanding they conſiſted 

almoſt entirely of what were then called 
high-flyers, and were ſo corrupted that al- 
moſt every member was penſioned (14), 

alſo. produced a faction, which, before 


ien diſſolution, | ſeemed to be treading 
« faſt in the ſame footſteps (1 5).“ Did the 
feptennial act, then. anſwer the end for which 
it was defigned, and leſſen the expence of 
elections? I fear the exact contrary is the 
truth; ; that (1 6) ever ſince we have, had ſep- 
tennial parliaments, the expence at elections 
os been literally more grievous « and burthen- 


9 739 See NOTE 498. 
(14) Rarix's Hiſt, of Eng. vol. xiii. p. 446. 
(15) HuuxE's Hiſt, of Gr. Br. vol. viii. p. 88. ch. 67. 
(16) Buzon's Fel. NET Tl N 
MAOT OS ſome, 
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ſme, and the heats and animoſities occaſioned by 
elections, more VIOLENT, «than \were ever 


lnown before. The price of a borough, which, 
thirty. years ago, was 15004. is now. thought. 


a pennyworth at 3000 4. e Hans 


""TRIENNIAL parliaments, ian; were et 


the eauſe of be grievous expence, and the violent 
brats and animoſities aſſigned as one of the 
reaſons of the ſeptennial act. What then 


which is ſet forth in the ſpeech of a Member 
of Parliament, made to ſupport Mr. Saw- 
bridge” s annual motion for ſhortening the 
duration of parliaments, quoted by Mr.Buxcn 
in his Political Diſquiſitions, vol. i. p. 171. in 
which he tells us, that * the ling, according 


© to the original conſtitution, has the. execu- 


ive power wholly | in his own hands; but 
« parliament, which was appointed to watch 


« over adminiſtration, is become itſelf the ad 


* min;iration ; and for the faithful ſhepherd” $ 
K 8 of former times, we have now, by 


* an unnatural copulation, a breed of wolves 


af guard the flock.” | 


( 17 Bunch 8 pol. Diſq. vol. ii. p. 138. 


CoNFORM- | 


was the cauſe? It is hoped it was not that 
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i CONFORMABLY. to this notion, we now 
hear a third reaſon aſſigned for ſeptennial 
parliaments; that the adminiſtration of the 
government, if parliaments were ſhort, would 
become fluctuating and unſtable; as if the 
houſe of commons were the adminiſtrators 
of the government, or executive power. 
Whereas that very interference of the com- 
mons in the adminiſtration, I underſtand, Was 
formerly thought by De Wit, to be the cauſe 
of © ſuch a fluctuation in the Engliſh councils, 
as is before obſerved, * that it was not poſſible 
© to. take any ſure or certain meaſures with 

* the e 99. e 


12 crAIx ee fays, 7 * can fre no 
means in human policy, to preſerve the 
« public liberty, and: a monarchical form of 
government. together, but by the frequent 


© freſh elections of the people's deputies : this 


© is what the writers in politics call rotation 
* ef magiſtracy. Men, when they firſt enter 
into magiſtracy, have often their former 


condition before their eyes: they remember 


(18) Humz's Hiſt, of Eng. vol. vii. p. 434. 
1 what 
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«what they themſelves ſuffered Frith their 


6 fellow-ſubjeRs: from the: abuſe of power, 
and how much they blamed it; and ſo their 
« firſt purpoſes are, to be humble, modeſt; and 


uſt; and probably for ſome time they con- 
tinue ſo. But the polleſligggof power ſoon 
alters and vitiates their hearts, which are, at 
the ſame time, ſure to be leavened, and 
puffed up to an unnatural ſize, by the des 
{ ceitful incenſe of falſe friends, and by the 
proſtrate ſubmiſſion of paraſites. Firſt, they 
i grow. indifferent to all their good deſigns, 


then drop them: next, they loſe their mo- 
* deration z afterwards, they renounce all mea · 


6 ſures with their old acquaintance , and old 


principles ; and ſeeing themfelves in magai- 


fying glaſſes, grow, in conceit, a different ſpe- 

cies from their fellow-ſubjects; and ſo, by too 
ſudden degrees, become inſolent, rapacious, 
and tyrannical, ready to catch at all means, 
often the vileſt and moſt oppreſſive, to raiſe 


their fortunes as high as their imaginary | 


* greatneſs (10). So that the only way to put 
them in mind of their former condition, 


(19) See NOTE [TT. 


and 
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and conſequently of the condition of other 

people, is often to reduce them to it; and 

| * to let others of equal capacities ſhare of 

power in their turn: this alſo is the only 

© way to qualify men, and make them equally 

fit for dontinjon and ſubjection 29k . 
// Dayur <2 VTLV 2 | ] 

gat 93 0 e 
Mifchieft 455 | ”NevanThzLess, if the ſtate of the repre- 


tendin Re- 


quent difſo- ſentation be eſſentially « defective; if elections 
— be not free, it will be of no ſervice to make 
-—- og them frequent.” Such a meaſure, in the pre- 
ſent ſtate of the repreſentation, would, per- 
haps, really tend to create a grievous expence 
at elections, violent heats and animoſities both 
in the country and in parliament, and a per- 
nicious ee and wt in the n = 

councils.” 
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of 5 a Line between Liberty | and erg. i 


AVING already cont har: are 100 
Principles which ought to actuate the 
Engliſh government, and ſaid ſomething of 
is form or nature, it remains to be inquired, 
we? is ms WR or r the end it has i in view FA 1. 


mw ALY" 
= ? 6 : d . * X 
* 
8 7 2 
. 


(a); « Though all governments. have the ſame | 
© ral end, which is that of preſervation, yet each has an- 
« other particular view. Increaſ: of dominion was the 
© view of Rome; war, of Sparta; religion, of the ' Jewiſh" 


* 
ven 
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The obj 
of the Eng- 
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© lays ; commerce, that of Marſeilles; public. tranquil:- 


« lity, that of the laws of China ;” the natural end of a 
ſtate that has no foreign enemies, or that thinks iffelf ſe- 
cured againſt them by barriers;] © navigation, that of- 
«© the laws of Rhodes; natural liberty, that of the policy 
g of the ſavages ; in general, the pleaſures of the Tec re 
* that of deſpotic ſtates; that of monarchies, the prince's 
* and the kingdom's glory: :* [fee the difference made be- 
tween a monarchy and a deſpotic ſtate in Note (2) p. 4.} 
The independence of individuals is the end aimed at by 
* the laws of Poland, and from thence reſults the op- 
pteſſion of the whole. ; 


© One nation there is alſo in the world, that has for the 


* direct end of its coriftitution, ar —_— Sp. L. 
Xl, C. bY n : 


And 


__—_— 
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And this, I think, we may ſafely pronoince 
(not forgetting commerce) to be LIBERTY (2), 


But LIBERTY cannot long be maintained, if 


unſupported by PowER. / In theſe two words, 
therefore, Liberty and Power, may be ſaid to 


be comprehended the ſum of what is legiti- 


mate in the nn of TOO | 


"ap: VING. >, Gd . it 18 err to PETS 
1 is liberty: and the rather, abe matter 


ſeems to be but ill underſtood. The Eng- 


lich conſtitution, we are told by one Au- 


thor, is the only one in the records of time, 
vvhich ever attained to the perfection of civil 


government (3); by another (4), that * we 
0 enjoy a degree of ä religious 


(2) The word liberty, indeed, not "only includes. an 
idea of perſonal freedom, and the free and peaceable enjoy- 
ment of the property we have, but the liberty of making 
freſh acquiſitions by commerce. See Sp. L. b. xi. c. 5. 
BLack. Com. introd. ſ. i. p. 6. This is ſo true, that the 
protection even of foreign merchants .is made one of the 
articles of liberty in magna charta. 9. Hen. III. c. 30. 
FP. L. b. xx. c. 13. 


(3) HurD's Mor. and Pol. Dial. p. 302. | 
(4) Dr. Price's Add, Obſery. on Civ. Lib. p. 92. 


vyhich 


Chap. IX. GOVERNMENT OF ENGLAND. 

« which. has ſeldom been paralleled among 
f mankind; while, from another quarter (5), 
one would imagine, that our Bberty was, in 
a manner, irretrievably loſt; and indeed, I 
think, no two writers have, of late, agreed 
in defining its real nature, or proper limits. 


: PoLITICAL liberty, as relative to the 
© conflitution, is ſaid to be formed by a certain 
« diftribution of the powers of govern- 
ment (6). But in the relation it bears to 
' the ſubject, [which is more commonly term 
ed civil liberty,] © it ought to be conſidered 
© under another. idea.“ - The firſt, political 
liberty, may be ſaid to be the means; civil 
liberty, the end that is aimed at. As power 
is that force of the ſociety, which is veſted in 
the executive authority, and without which, 
liberty would be but a precarious exiſtence. 


Turn is no word that has admitted of 
more various e and has made 
(s) Cire. Let. of Yorkſh. Aſſo. dated] Nov. Ty 1782 | 
"TEM b. Kii. e. 1. | 


© more 
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more different im preſſions on human minds, 


* than that of Aber (7)- 


Tur 1 Author om . have 
made this laſt extract, in his Book * on the 
* laws that form political liberty with regard 
* to the conſtitution,” informs us, that politi- 
© cal liberty does not conſiſt in an unre- 
© ſtrained freedom (8). In governments, 


© that is, in ſocieties directed by laws, liberty 


can conſiſt only in the power of doing what 


we ought to will, and in not being con- 


* ſtrained to do what we . not to 


1 will. 


* We muſt have continually Pa to our 
minds the difference between independence 
and liberty, Liberty, is a right of doing 


whatever the laws permit (9); and if a ci- 


* tizen could do what they forbid, he would 
© no longer be PO of liberty, becauſe 
(7) Sp. . e. Then Sar ſome curious 


ſignifications of the word liberty. And Dt LoL Mx alſo, 
in his Conſt. Eng. b. ii. c. 5. affords us a like entertain. 


ment. 


(8) See NOTE [VU]. 
(9) Sp. L. b. xi. c. 3. Brack. Com. introd. p. b. 
Facultas ejus, quod cuique facere libet, * quid vi, aut jurt 


« all 


. 
„ 
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, all his fellow-citizens would have the ſame e 
power (10). | 


Bur, a government may be 10 ad 
© tated, as no man ſhall be compelled to do 


« things to which the law does not oblige 
him, nor forced to abſtain from thinks which 


the law N (11).“ 


Avy, as a natural deduQtion Hoi theſe Civil liberty 


premiſes, he informs us, * the political liberty 


of the /ibje# [which, to diſtinguiſh it from 


the political liberty that regards the conflitu- 


lion, Lihould term civil liberty (i 2)],* isatran= 


* quillity of mind, ariſing from the opinion 
each perſon has of his ſafety; ; and: that, in 


order to have this liberty, it 18- requiſite, 
the government be ſo conſtituted, as one 


man need not be afraid of another (xX4),”: 


8 perrrie az or civil Ebert which 18 
ö chat of a member 2 feciety, Way to- uſe Fe 


(10) © As men have given up their arte . 
© ence, to live under political laws, they have given up the 
* natural community of goods, to live under ovil laws. 


* By the firſt, they acquired liberty; by the aged, | 


property.“ Sp. L. b. xxvi. c. 1 15. | 
IF ie © EE nt 
(1a) See the diſtinction made by Me be- 


tweew political law and civil law, Note Ne io, ſupra, 


and Note Ne 22, p. 279. 


(13) Sp. L. b. xi. c. 6. 


＋ Gy words 


3 


424 
4 


defined by 
Monte- 
ſquieu. 


% 


a6] Wil- 


liam Black- 


ſtone. 


— TY * 


— — — — —— — —U— —— — 
= 2 


— — 
— _—_— — 


— —— UU— ¼̃ 


— 


—— — — mee 


1 
; 
or 
I 0 
i 
2 5 
* 


et 


- — I — es — * — — — . 


* . 
_ 4 4 RCER@qNM=NCT. + = 


Ry 
— 


1 


— — 7 
a 


— fry — —— 
2 n 


N THE CONSTITUTIONAL Boch Ill 


words of Sir WILLIAM BLACKSTONE, no 


C 


* 


'C 


* 


2 
* 


6 


other than natural liberty ſo far reſtrained 
by human laws (and no farther), as is ne- 
ceſſary and expedient for the general ad- 
vantage of the public. Hence we may col- 


lect, that the law, which reſtrains a man 
from doing miſchief to his fellowy- citizens 


though it diminiſhes the natural, increaſes 
the civil liberty of mankind: but every 


wanton and cauſeleſs reſtraint of the wil of 
the ſubject, whether Practiſed by a monarch, 
a nobility, or a popular aſſembly, is a de- 


gree of tyranny, Nay, even laws, them- 
ſelves, whether made with or without our 
9 I if they regulate and conſtrain our 
conduct i in matters of mere indifference, 


without any good end i in view, are laws de- 
ſtructive of liberty: whereas, if any public 
advantage can ariſe from obſerving fuch 


precepts, the controul of our private incli- 


nations, in one or two particular points, 
will conduce to preſerve our general free- 
dom in others of more importance, by ſup- 


porting that ſtate of | ſociety which alone 


can ſecure our independence. Thus, the 
ſtatute of king Edward IV. (14). which for- 


I bau. IV. c. | 
(14) 3 W . * 
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bad the fine gentlemen of thoſe times (un- | 
der the degree of a lord) to wear Pikes upon 


their ſhoes, or boots, of more than two 


inches in length, was a law that ſavoured of 


© oppreſſion ; becauſe, however ridiculous the 
« faſhion' then in uſe might appear, the re- 
' ftraining it by pecuniary penalties could 
© ſerve no purpoſe of common utility. But the 
* ſtatute of king Charles II. (15), which pre- 
5 ' ſcribes a thing ſeemingly as indifferent, vis. 

© a dreſs for the dead, who are all ordered to 
© be buried in woollen, is a law conſiſtent with 

public liberty ; for it encourages the ſtaple 
trade, on which, in great meaſure, depends 

the univerſal good of the nation. So that 
laws, when prudently framed, are by no 


means ſubverſive, but rather introductive of 


' liberty ; ; for (as Mr. LocKkE has well ob- 
* ſerved (16)), where there 1 is no law, there is 
no freedom. But then, on the other hand, 
* that conſtitution or frame of government, 
that ſyſtem of laws, is alone calculated to 
* maintain civil liberty, which leaves the 


' ſubject” entire maſter of his own conduct, 


(15) 30 Car. I. & I. Ci . 3. 
(16) On Government, part ii. ſ. 57. 


. except 
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* 


except in thoſe points wherein the public 
good requires ſome direction or * 
ſtraint 144 age 


$. 


DE e n as; © IO 65 far ab it 
is poſſible for it to exiſt in a ſociety of be- 
ings, whoſe intereſts are almoft perpetually 
oppoſed to each other, conſiſts in this; that 
every man, while he reſpefts the perſons of 
others, and allows them quietly to enjoy the 


 * the produce of their induſtry,” be certain hin- 


Whether the 
ſubje& en- 
= joys civil 


liberty. 


r a ay 1 IT. Te DENT Ae Gs 4 a 


— tg 
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9 likewiſe to enjoy the produce of his 0701 


* induſtry, and that his perſon be alſo fecure(18). 
 ADmITTING, then, that true Liberty (civil 
liberty) conſiſts in perfect freedom, and ſecu- 


rity to do and have What is right, without 


any prohibition or reſtraint, except in thoſe 
things which may be! injurious to either the 
perfons or the property of others; ; andthat thisis 
the great object of the laws and the conflitu- 


tion; it is important to know, whether we 


actually enjoy this liberty; that = whether 


(17) Back. Com. b. i. c. I. p. 125. 
(18) Conſt. Eng. b. ii. c. 5. p. 245. 


we 


RN MEN T OE ENGLAND. | 


Chap. IX. 


ve have the free and reaſonable enjoyment PO. 


| ſecurity of thoſe rights which affect our perſons 
and properties, and which are veſted in us by 
the immutable laws of nature, as far as is con- 
_ with a * of OO 


1 ek . of 3 courts Ke” ſtar- 


chamber and high-commiſſion, and the ſecu- 


rity, afforded by the habeas corpus act (that 


palladium of perſonal liberty ), the bill of rights, 
the act of ſettlement, and the acts for making 


the judges independent, the perſon of the ſub- 
ject appears to be in little danger ; ; unleſs by 


diſobedience to the laws, he ſhall forfeit their 


protection. And ſince the ſtat. 25 Edward I, 
c. 5 & 6. the ſtat. de tallagio, 34 Edward J. 
ſtat, 4. c. 1, and the 14 Edward III. Rat. 2. c. . 
the petition of right, the bill of rights, the 
nullum- tempus act, and the ſeveral acts for 


aboliſhing the various prerogatives by which 


the king was formerly enabled to raiſe money 
on the ſubject, every man's property is, by the 
law, ſecure ; 1. unleſs (as it is faid ') he, or 
a perſon repreſenting him, ſhall conſent to give 
a part of it, in order to enable the collective 


force of the ſociety, the betder to Protect the 
whole, 


Tz - Wirn | 


277 


j 
F 
* 
. 
kf + 
4 1 
, 
ji. 
: 0 
z , 
»t 
1 
1 
= 1 
1 
1 
; 3 
1 
16 * 
„ 
1 
, Ie 
r,' 
i_ 
} 1 
ir 
ifs 
$ - 
if 
if / 
* 
1 
145 
15 
. 
*. 
! 
„ 
if 
1 
* 
ls 
[ 
1 1 
14 
47 
* 1. 
* 
1 
1 
6 
AL 
F] 
18 
„. 
4 N 
4 
: K. 
- > 8 
1 


1 
fl 
ij 


278 


Political li- 
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1 defined. 


ON THE CONSTITUTIONAL Book III. 
WIT k reſpect to private rights, by an ex- 
cellent civil and criminal juriſdiction, the 
ſubje& enjoys almoſt the perfection of civil 
government (19). All arbitrary power over 
the per/on and property of every individual has 
apparently ceaſed, and there prevails, in re- 
ference to us, at leaſt as ſubjefts by 4 (20), 


a true e of liberty. 


Bur it is neceſſary we ſhould enjoy, not 
only liberty as it regards the citizen, or civil 


liberty, but alſo as it reſpects the conſtitution, 
or, in other words, political liberty. For, if 
the ſubject be free, and not the conſtitution, 


the ſubject, though free in fact, is not ſo 
by right (21);" conſequently, liberty mull 
be held but precariouſly under ſuch a tenure. 


Wu AT then is political liberty? That r na- 
tion may be ſaid to enjoy political liberty, 
when the great powers of government, the 


(19) Sons” s Mor. and Polit. Bal: p- N bee 
NOTE [VV]. | | 

(20) MonTzsQuitvu, after giving an accurate account 
© of the conſtitution of England,“ ſays, * It is not my bu- 
* ſineſs to examine, whether the Engliſh aZually enjoy 
liberty, or not. It is ſufficient for my purpoſe to ob- 
« ſerve, that it is eſtabliſhed by their laws; ; and I inquire 
n Sp. L. db. KM. cob, 


(21) Sp. L. b. xii, c. 1. : 
legiſlative, 


= 


Chap. IX. GOVERNMENT OH ENGLAND. 
lgi/lative; or.that which; in decrees, edicts, or- 


ders, « or laws (22), freely promulges the 201 1. 


| ? 


/ £ g 174 \ g . : 
( 22) 5 $a in 2 un human reaſon; in as ack 


2s it governs all the inhabitants of the ealtk: : the poli- 
« tical and. civil laws of each nation ought to be only the 
| particular caſes in which this human wiſdom is applied,” 


Sp. L. b. i. c. 3. 
sir WILLIAM BLACKSTONE defines municipal Jaw to 
be © a rule of civil conduct, preſcribed. by the ſupreme 
power in a ſtate, eee, what is right, and probi- 


* biting what is wrong.”- Com. introd. ſ. 2. oo 
But men are governed by ſeveral kinds of laws; by 


«© the law of nature ; by the divine Jaw, which is'that of 
© religion ; by eccleſiaſtical, otherwiſe called canon law, 
© which'is that of religious polity ; by the law of nations, 


* which may be conſidered as the civil law of the univerſe, 
© in which ſenſe every nation is a citizen; by the general. 


© political law, whoſe object i is that human wiſdom which 
bas been the foundation of all ſocieties ; by the particu- 
* lar political law, which relates to each ſociety ; by the 
© law of conqueſt, founded on this, that, one nation has 
been willing and able, or has had a right to offer vio- 
© lence to another; by the civil law of every ſociety, by 
© which a citizen may defend his poſſeſſions and his life, 


* againſt the attacks of any other citizen; in fine, by 


© domeſtic law, which proceeds from a fociety's being 
divided into ſeveral families, all which have need of a 
particular government. | | 
© There are, therefore, Ant orders of laws, and 
the ſublimity of human reaſon conſiſts in perfectly know- 
ing to which of theſe orders the things that are to be de- 


* termined ought 1 to have a principal relation, and not to 


* throw into confuſion thoſe principles which ſhould go- 
* vern mankind,” Sp. L. b. xxvi. c. 1. 
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the ſociety, aud the executive, or that which is to 
carry theſe decrees, edicts, orders, or laws into 


execution, are ſo formed and diſtributed, 
as freely, independently, and without de- 
7 viating from their duty, to perform their 
+27 ].} ice. © The latter power, as affecting the 
5 i beck, civilly or criminally, is called the i. 
tial' power; as it concerns the national * 

e. lmply the executzve, 


1 


When bo N the W executive, and ju- 
civil and po- I OD xg . 


litical liberty dicial powers are rightly conſtituted and dif. 


joyed. | a 
* tributed, the nation has taken a good ſtep to- 
| Wards obtaining pobticd liberty. When theſe 
5, Powers, particularly the legiſlative and juci- 
5 cial, are alfo properly executed, in regard to 
= T.. the perſons and property of” the people, the 


- fuljeet may be ſaid to enjoy civil liberty. 
And when theſe three powers in matters of 
government, eſpecially the legiſlative and ex- 
ecutive, are properly conſtituted, and freely 
and independently executed, then the nation 
will have its will, not only duly promulgated, 
but alſo duly executed; and poſſeſs both po- 
litical liberty and power, 
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7 Be fame 8 ubjea continued. 


IN deſpotie or  ryrannical (1 I govern- The cauſe of 


6 ments (2), the three powers are united; as, 


at preſent, in Turkey; and, in former times, 


(1) J here mean by tyranny wha is meant by the term 
in its uſual acceptation, a government in every depart- 
ment, legiſlative, executive, and judicial, by will, and 


not by lau; and not in the ſenſe of the Greeks and Ro- 


mans, who! gave this name to all who had ſubverted a de- 
mocracy. 
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tyranny. 


0 There would be an 5 of every ding: were the fame G 


man or the ſame body, whether of the nobles or of the 
| people, to exerciſe the three powers, that of enacting 
laws, that of executing the public reſolutions, and that 
' of judging the crimes or differences of individuals,” 
Sp. L. b. xi. c. 6. | 

But © there are two ſorts of . ; the one real, 
© which ariſes from the opprefſions of government; 


„the other is ſeated in opinion, and is ſure to be felt 


© whenever thoſe who govern, eſtabliſh things ſhocking 
© to the turn of thought, and inconſiſtent with the ideas of 
“a nation.“ Sp. L. b. xix. c. 4. | 

All puniſhment, which i is not derived from neceſſity, 
6 is tyrannical. The law is not a. mere act of power; 


; things, in their own nature indifferent, are not within its 


province, Sp. L. b. xix. c. 14. EDEN's Penal Law, 
vol. iii. p. 208. 302. BIAck. Com. b. i. c. 1. p. 125. 


(2) Sp. L. b. xi. c. 6. BLACK, Com. b. i. c. 7. p. 269. 
in 


— — 


— —¼ä——— ——— — — 
- . 4 * . 


— 
—_ 
— A 
* * Fa a 
- 1 — — — —— . r 
= — 3 — — Rr — 
—  —— —— — -- —— 4 —— — — — — 
—— — — — 
F e 2 A - cr, e 1 5 * 1 1 = 
— 0 8 2 - TX, =- 2 * 2 2 
— : - = = 
— — — — 8 2 . — — — 
— . erg 5 A 
> K — 2 ior —_— — 
r re 
* der 8 


— — 
wi nr * => 


— 
3 2 ned 


(+ - 
* 
Co — —— Da — 9 = b — b 4 : RN _ TE 
= \ INS" OE ITT . _ n i BY — Ray”. o 
= gent he ca — 


. 
FEY. 
—— — — © >; EP TILE x 
br Soft 2 2 : 
1 — 


— 

8 — 
— * 5 
v. BG =; 
I > 


— 

1 
— — 
© — 2 3 3 


= * 8 * 
— 

— —ñ—ͤ 

— —_—_— - By 


1 
: 
| 
| 

1 
| 
| 
q 
4 
| 
} 
[ 


— _ - - I Fre. 
2 = = — = = —= 
5 
—— IE LSE - —ʃ — — 
—— — ——— = 


— — = 1 * 5 CDT — — 
5 * — * * 
r ͤ . I —.— 
— by „% hy — 
— — Dp —— —— 


* 2 


Conſtitution 


of modern 
monarghies, 
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in this country (3). But wherever this 
happens, there can be nd liberiy. Poser 
only is regarded. The principle of the go- 


vernment is fear (4) . The will of the 


prince is the ſole depoſitary of the later. 


The ſubjects groan under the weight of a 


moſt frightful oppreſſion ( 5) 


IN modern monarchies, the prince is in- 


veſted with no more than the legiſlative and 


executive powers (6). But here, likewiſe, 
there can be little public liberty. Inſtead of 
enjoying that tranquillity of mind, which 
the opinion we have of our ſecurity pro- 
duces, * apprehenſions ariſe, leſt -the mo- 

*'narch ſhould enact tyrannical laws, to ex- 
© ecute them, in a tyrannical manner (1). 


Whenever the whole legiſlative and executive 


authority is united in one and the ſame per- 
ſon, as in ſome monarchies, or one and the 


the ſame body of men, as in ariſtocracies, we 


ſhall always find the perſons ſo inveſted, more 
careful to maintain their own power, than in- 


(2) See NOTE WW]. 
(4) Sp. L. b. iii. c. 9. (5) Ibid. b. xi. c. 6. 


(6) Sp. L. b. xi. c. 6. BLACK: Com. b. i 5 # 269. 


| See NOTE [XX]. 479 Sp. L. b. xi. c. 6. 


clinable 
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clinable to advance public liberty. The laws, 
and the taxes, which are to affect the people, 
and therefore ought to be eſtabliſhed by the 


will or conſent of every member of the com- 


munity who is ſuppoſed to be a free agent (8), 
are eſtabliſhed only by the will, perhaps the 


caprice of a ſingle individual (9). The public, | 


though ſo greatly affected, is as if it were 


wholly unconcerned. The people can neither. 
in perſon, nor by their repreſentatives, pro- 


poſe, reſolve, reject, or impeach. The king- 
dom enjoys ſcarcely any en civil or po- 
litical. 


Bur in England the government has been 


{0 happily conſtituted, that were the legiſſative 
body, which may be ſaid to be compoſed of 
the people, as well formed; the executive power, 
as free ; and the fiſcal, which is a branch of 
the executive, as well ſubdivided, as the 
three great powers of government, the legiſ- 
lative, executive, and judicial are well diſtri- 
| buted, perhaps human wiſdom could not 


(8) Sp. L. b. xi. c. 6. BLAck. Com. b. i. c. 2. p. 188. 
(9) BLack. Com. b. i. c. vii. p. 269. 8 L. b. xi; 
e, 6. See NOTE IVV. 


contrive 


85 * 
; * 
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contrive a frame of government ſo well | 
adapted to produce both liberty and power; 


Hberty to the 8 and power | to the 


fate. | 


Thnar the inject che enjoy as much 
liberty as is conſiſtent with a ſtate of ſociety, 
it has been provided, that the will of the ſo- 


ciety ſhall be conſulted in the making of laws, 


which are to bind the ſociety ; whether they 
be deſigned as fundamental political rules for 


N the government of the nation, or civil inſtitu- 


tions for the guidance of the ſubject. The 
people, indeed, do not actually exerciſe this 
function, immediately, in perſon; z for, though 
this may be ufual in ſmall republics, it is im- 


practicable where the people are numerous, 


and at remote diſtances from one another; 
but it is exerciſed by means of perſons, choſen, 
as a kind of committee, by and amongſt 


themſelves, as their repreſentatives ; perſons 


themſelves to be affected by every reſolution 


they may form. Binding men by their own 


intereſt was thought the moſt likely way to 
ſecure the virtue of the repreſentatives, and, 


co the liberty of the people. Nor 


Was 
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was this the only benefit refulting from a 
repreſentation; the people, by this means, 
* obtained the great advantage of diſcuſſing 
affairs; for which, collectively, they are 
extremely unfit; which is one of the greateſt 
inconveniencies of a democracy (10). 

LzsT, however, a body ſo fluQuating as 
that which is temporarily-choſen to repreſent 
the people, might want the knowledge that 
is attained by experience; and, DAY govern- 
ed by popular prejudice or caprice, might 
produce any undigeſted, contradictory, or 
injurious reſolutions, another body, perma- 
nent in its nature, eminent for birth, pro- 
perty, piety, wiſdom, and valour, was wiſely 
appointed to check their proceedings (1 19 
This government, in 1 Wye: vue happily, to 
5 Sp. 1. b. xi. 0. 9 The power 15 the wind 
being checked by their repreſentatives; their repreſenta- 
tives, by the houſe of Lords (the fœdal peers) 3, and both 


by the Crown ; ſhews © the great advantage which, this | 
government has over the ancient democracies, 1n which 


the people had an immediate power; for when they were 


moved and agitated by the orators, theſe agitations al- 


* ways produced their effects. Sp. L. b. xix. c. 27. 


(11) See NOTE [ZZ]. eth 
N b 1 extract 
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extract the eſſence of every regular govern- 
ment in the world, an equality of interęſt be- 


tween the repreſentatives and their conſti- 


tuents, and conſequently the virtue of demo- 
cracy, with a frequent recognition of the de- 


legated power by the people; the dignity, 
integrity, and permanent w:/Yom of ariſ- 
cracy z and the majeſty and ſtrength, or power, 
of monarchy. Without the conſent of all theſe, 
no law was. to be. handing on the ni Na 


' Unvzr a government thus canſtituted, no 
wonder it was diſcovered, * that the true 


FA function of a prince was to appoint Judges 
« and not to {it as Judge himſelf (1 3); 5. * that 


. (12) 1 ſpeaking of dota monarchies, 
which he traces from the German nations that conquer- 
ed the Roman empire, expreſſes himſelf thus: At firſt 
the Gothic government was mixed with ariſtocracy and 
monarchy; a mixture attended with this inconveniency, 

that the common people were bond- men. The cuſtom 

afterwards ſucceeded, of granting letters of infranchiſe- | 
ment, and was ſoon followed by ſo perfect a harmony 
tetween the civil liberty of the people, the privileges 
of the nobility and clergy, and the prince's prerogative, 
that I really think there never was in the world a go- 
vernment ſo well tempered as that of each part of 
Europe, ſo long as it laſted.* Sp. L. b. xi. c. 8. 


bd. . c. 11. 
N * the 


2 . 
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(is) Sp. L. b. xi. c. 6. 
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* aboliſhed the court of ſtar- chamber, ſhould 
take care effectually to remove all judicial 


that, inſtead of being ruled by the private 


opinion of any judge, the people who live 


© in ſociety, ſhould know exactly the obliga- 


tions it lays them under (15); in a word, 
that there ſhould be both a free legiſlature 


and a free judicature. The Author lately 

quoted, who was an admirable judge, accord- 
ingly tells us, that liberty is the direct end 
of the Engliſh conſtitution (16) ;* © that 


England is the freeſt nation that ever e 
iſted (17). 1 


ale is an obſervation of Gravina (18), that 
be conjunction of the W1LLs of individuals conſti- 


tutes what we call a CIVIL ate. And, doubt- 
leſs, where thoſe wills are duly expreſſed by 
a well-conſtituted /eg//ature, and duly exe- 
cuted by an impartial Judicature, the ſubject 


will enjoy civil liberty, 


th) BLACK. Com. 5 C. 7. p. 269. * 
(16) Ibid. b. xi. c. 5. 
(18) Ibid. b. i. c. 3 


(17) Ibid. b. xii. c. 20. 
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Bur the moſt perfect manner of convey- 
thee the will of the ſociety, would be of little 
avail, without ſome effectual means of en- 

forcing the execution of that will. It is, 
therefore, I ſuppoſe, that Gravina obſerves, 
that the conjunction of the particular FORCEs 
of individuals forms the.p OLITICAL late (19), 
Wich us, accordingly, the force of the ſo- 
ciety is collected and united together under 
the graſp of one ſceptre. 


5 obſerve the wiſdom of our an- 
ceſtors. . Satisfied that unanimity of counſels, 

| uniformity of meaſures, ſecrecy, and deciſion 
in reſolving, and ſtrength or vigour in the 
execution, could no where be expected, with 
bs much probability, as in one perſon ; ; e that 
© power, when parcelled and diffuſed, is never 

© ſo well reprefled and regulated, as when it 
© is confined to a ſole indiviſible ſeat (20), i 
they determined to inveſt the executive power 
in one perſon. Well knowing, where the 
legiſlative and executive powers are veſted in 


(19) Sp. L. b. i. c. 3. 
(ao) Ds Lotus, Conſt, Eng. 90 li. c. 10. p-. 504. 
different 


different perſons, the danger of the legiſlative 
power uſurping the executive; and aware, w 


every part of the conſtitution were not free, 
35 well as the ſubject, the liberty of the ſub- 


jelt, as at Rome (2 I) , muſt periſh with that G 
the conftitution ; the prince, as yell as the par- 


lament; was eſtabliſhed independent and free. 
To prevent the legiſlative body from aceroach- 


ing the executive TIN monarch was 


to any proceedings which might effect his 
independenee. TO ſecure the monarch's 


virtue, the ſame policy was obſerved, as in 


conflituting the parliament. Human nature 


was not forced, it was followed. As there 


muſt be a power or force to protect the civil 


rights, the life, liberty, and property of every - 
individual, and alſo the political intereſts of 
the community at large, it was thought it 
would be more certain to be met with in one 
great fuperior, chan many equals; - it being 


true to a proverb, that in every affair, civil, 
political, eccleſiaſtical, military, and do- 
meſtic, par in ßarem non habet poteftatem. 


(21) Sp. L. b. xi. C. 18. a 85 
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Power among equals is only the ftrength 


of party; and parties do not always act on 
public principles. In general, among parties, 
the ignominy of injuſtice loſes its ſting; and 


private intereſt. and ambition outweigh the 
public good. A ſyſtem, therefore, which was 
to take the executive power of government 
from party, and veſt it in the majeſty of one 
perſon, was the beſt calculated to ſecure per- 


ſonal liberty. Were an infringement of the 


rights of property to be feared, from a profu- 
fion to favourites, the greateſt prodigality to 
the favourites of one man, would be a trifle 
to that which would be required for a whole 


houſe of commons, with their numerous train 
of relations, expectants, and friends. Were 


perſonal avarice to be dreaded, one voracious 
appetite was more eaſily ſatisfied than five hun- 


dred. To prevent, however, all infringe- 


ment of property, and preſerve perſonal li- 
berty, the monarch was to be placed in a 
ſituation ſo ſupereminently great, that he 
ſhould be ſuperior to every ei private con- 
ſideration; ſuperior to every poſſible tempta- 


tion of betraying his country. Inteſtine diſ- 
cord, or foreign force, could not annoy his 


ſubjects, 


... ² . —- Q AA * 
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ſubjects, and the king be happy. In ſhort, | 


his own intereſt was to be that of the com- 
munity : his real intereſt, to make his people 
happy; his greateſt anbition, the glory of his 


kingdom. 

ON the other hand, out anceſtors were 
equally cautious that the executive power 
ſhould not aſſume the legiſlative. Both were 


to exiſt, and be free and independent. The 


one was to conifer pover, the other liberty. 
And this was effected by the means s of _—_ 


Hap 85 extcutive power had the raiſing, 


1s well as the application of the public reve- 


nue, and no effeQtual proviſion had been 


made for aſſembling the legiſlative bodies, 
they would, probably, never have been per- 
mitted to meet (22). And thus the two 


(22) © Were the legiflative body to be a conſiderable 


time without meeting, this would put an end to liberty. 


For one of theſe two things would naturally follow; 


* either that there would be no longer any legiſlative reſo- 
* lations, and then the State would fall into anarchy z or 
that theſe reſolutions would be taken by the executive 
power, which would render it abſolute.” Sp. L. b. xi. c. 6. 


2 powers 


1 
1 
2 S 
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powers being united in one perſon, liberty 


could not have exiſted. 

Has the 1 aſſemblies, or either of 
them, had the diſpoſal, that is, the applica- 
tion, as well as the raiſing and appropriatim 
of the taxes, they would have enjoyed the 
executive branch of government ; and both 
the powers would have become united in the 
legiſlative body ; - who, not being all in the | 
exalted fituation of a king, private views 


would have taken place of public virtue, great 
contentions convulſed the empire, and, ter- 


minating in anarchy, the conſequence would 
have been a total want of both power and li- 
berty. 


To prevent either neonvenience, the power 


of the Purſe i is divided. That part of the le- 


giſlature, which is compoſed of the repre- 
ſentatives of the people, enjoys the ſole power 
of granting the money to ſupply the exigencies 
of the State. When granted, the executive 
power has the ſole diſpoſal, or rather ap- 
plication of it. | 


Bur 
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Bur as either of theſe two powers might be | 
hable to abuſe, Poe remedies have been 


provided. 


In caſe of a criminal diſpoſition of the 
public money (23) by any of the. king's mi- 
niſters, they are ſubjected to the inquiſitorial 
tribunal of the houſe of commons. The houſe, 
indeed, is not permitted to cenſure the king ; 
for this would have deſtroyed his conſtitutional 
independence; but what is more beneficial to 
the public, they may impeach, and bring to 
puniſhment, his evil and pernicious mini- 
ſters (24). A device much more eligible, than 
the executive power being directed by en 
W ! 


To prevent unworthy motives in a factious 
ariſlocracy, the people themſelves, by their re- 


| preſentatives, were to be the judges of the 


neceſſity both of the laws, and of the taxes; 
how much money the real neceſſities of the 
State might require, and the ways and means 
by which it might be raiſed with the leaſt pre · 


(23) See NOTE [AAA]. 
24) BLACk, Com. b. i. c. 2. p. 153. Sp, L. b. xi. c. b. 
| U 3 judice 
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judice to the people. To ſecure the repre- 
ſentatives from fafion, they were not to be 
returned through any permanent private in- 
tereſt, but were to be freely elected by the 
public. To ſecure them from corruption, the 


taxes were to charge themſelves; they were 


to be men of property, who might be affected 
either by too much prodigality or parſimony; 
men whoſe peculiar | private intereſt was to 
be involved in that of the public. Like a jury, 
they were to be diſintereſted, and indifferent 
to every party; and to preſerve them ſo, they 
were (if I may be permitted to uſe the ex- 
preſſion), to be impanelled only for one 
ſeſſion or trial. In the words of an able 
Writer, the power was thought ſo great, as to 
be © compenſated only by the brevity of its 
* duration (25).” If the power were abuſed, 


W remedy was provided ſo ſimple, that it re- 


quired, * in its application, a knowledge only 
of matters of fact, and was therefore entirely 


* within the reach of the abilities of the people: 


* but a remedy, at the ſame time, which was 
the moſt effectual that could be applied: for, 


(28) Sp. L. b. fl. c. 3. 


Las 
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© as the evils which might be complained of, 
would ariſe merely from the peculiar diſpo- 

ſitions of a certain number of individuals, to 


« ſet aſide thoſe individuals, was to pluck up 
the evil by the roots (26). 


CHAP. XI. 
The ſame Subject concluded. 
UCH, I apprehend, is the true conſtitution Conſequen- 


of the government of England. Whether 22 


the three great powers be well formed and 
diſtributed, and freely exerciſed ; whether 
the ſubject enjoys liberty, and the State power, A 
muſt be left to the determination of the diſ- = 
cerning reader, : 


As the laws made by the legiſlators affect 
themſelves, there will be no fear, but in all 
things which concern the liberty of the ſulject, 
and in which the legiſlators can have no ſe- 
parate advantage, they will be well made, and, 
in general, duly executed, and hence the per- 
kection of civil liberty in England. | 


(26) Dx Lell; Conſt. of Eng: b. il. e. 11. p. 290, 
4th edit, | 
v4 Bor, 
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Bur, ſhould the greateſt part of the repre. 
ſentative body of the people, inſtead of be- 
ing the real temporary repreſentatives of the 
public, became a permanent body returned 


through private intereſt; ſhould the whole 


popular aſſembly be choſen, not for a ſhort 
period, but for a long ſpace of time (1); the 
conſtitution would be changed; the democra- 


tic would be turned into an ariſtocratic aſſem- 


bly. If the members ſhould then, unfortu- 
nately, happen to be no longer governed by 
public virtye, but by private intereſt, power 
might, perhaps, be ſought for, rather than 
liberty, Under the pretence of grievances, 
and the colour of correcting the errors and 
miſconduct of miniſters, there might lie con- 


cealed orders. The power wiſely given, of 
cry ſubſidies, h be Wen to the 


40 Io; Percs.i is of opinion, if . . of 
the people be choſen for long terms (eſpecially if they be 
choſen by only a part of the community), and, during 
© that term, they be ſubject to no controul from their con- 
< ſtituents, the very idea of liberty will be laſt; and the 

* power of chuſing repreſentatives becomes nothing but a 

+ power lodged'in a eta, to chuſe, at certain periods, 
Cas experience, indeed, has ſometimes proved, ] a body 
* of MASTERS for themſelves and the reſt of the commu- 
55 nity | % Obſery. on Civ. Lib. introd, p. 10. 


baſeſ 


F 
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baſeſt purpoſes. © Inſtead of the wealth of 
individuals conſtituting the public treaſure, 
the public treaſure might become the pa- 
trimony of private perſons. The members 

« of the commonwealth might riot on the 
public ſpoils, and its ſtrength might become 

© the power only of ſome. citizens, and the 
« licentiouſneſs of the whole community (2). 
Should the form of government, neverthe- 
lefs, remain, moſt likely it would be carried 
on wholly either by faction, or corruption, or 
both. Under ſuch a frame of government, 
the liberty | of the ſubject might a while be 
preſerved ; but fower having become the 
chief object of attention, and the Jiberiy of 
the conſtitution being overturned, the liberty of 
the AFP would, in Os alſo periſh. 

1 | + 
We may. reſt aſſured, that the liberty of The political 


liberty of th 
the ſubject, or civil liberty, cannot very long ne © 2 


be preſeryed without political liberty; without 4 - 
the great powers which copſtitute the govern- pr, 
ment be free. And, judging from the evi= 


dence which hiſtory affords, perhaps, not- | 


| (3) Sp. L. b. iii, c. 3. 
FW 5 withſtanding 


Inſtances in 
the reigns of 


Q. Eliz. and 
Cha. J. 
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withſtanding the bill of rights, one may 
venture to affirm, it is as neceſlary to the 
preſervation of civil liberty, that the political 
liberty of the prince ſhould be ſupported, as 
that of the parliament. For, though impri- 
ſoning members of parliament for their par- 
liamentary conduct by Q. Elizabeth, and the 


long intermiſſion of parliaments by Charles 1, 


certainly took away the political liberty of 
parliament; yet, in each inſtance, it is well 
known * the kingdom enjoyed the greateſt 
calm, and the fulleſt meaſure of felicity that 
* any people, in any age, for ſo long time 


together, have been bleſſed with (3). But 


when the parliament took away the political 
liberty of Charles I. the government fell into 
the utmoſt confuſion ; the ſtrength of the 
* State became only the power of private ci- 
© tizens;* the liberty of the conſtitution, and 
of the whole community, was turned into 
licentiouſneſs ; and quickly followed, in re- 
gular progreſſion, the moſt violent faction, a 
civil war, the anarchy of a commonwealth, 
and the tyranny of a ſingle ruler. 


(3) Lord Cran, Hiſt. Rebel, vol. i. b. i. p. 58. 
Pag KNOWING, 


chap, Rl. GOVERNMENT OF ENGLAND. 
Kxow1NG, then, what happenedinthetime 


of Charles I. let us profit by experience. This 


unfortunate monarch, ſenſible that the power of 


the Crown, and that which was claimed by the 
houſe of commons, were incompatible, com- 
plained, * that the commons imitated the had 
* example of all their predeceſſors of late years, 
in making continual encroachments on his 
authority, in cenſuring his whole admini- 
* ftration and conduct, in diſcuſſing every 
* circumſtance of public government, and 
in their indirect bargaining and contracting 
with their king for ſupply (4): and, there- 


fore, in order that the privileges on all parts, 
[that is, the privilege of the parliament and 


the prerogative of the crown] * might be ſo 
ſtated as to preſerve that free correſpond- 


© ency which had been uſed of old,” he ſent - 


repeated meſſages to both houſes, as the earl 
of CLARENDON (5) informs us, to * propound 


(A) Hume's Hiſt. of Gr. Br. vol. yi. c. 53. p. 357+ 


(5) Hiſt. of Rebel. vol. i. p. 309. 369. 433. In 


* ſome of theſe publications, ſaid to be penned by lord 


Cr AREN DON, is found the firſt regular definition of 


* the conſtitution, according to our preſent idea of it, 
* that occurs in any Engliſh compoſition ; at leaſt, any 
* publiſhed by authority,” Hums's Hiſt, of Eng. vol, vi. 
p. 585, Note [FF]. 3 
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* to them, that they would, with all ſpeed, 
F fall into a ſerious conſideration of all thoſe 
5 particulars which they thought neceſſary, 
mas well for the upholding and maintaining 
* of his majeſty's juſt and regal authority, 
© and for the ſettling of his revenue, as for the 
5 preſent and future fab Jug their privi: 
_ 8 (6). 


Bur this was never done, or attempted, 
So far indeed as related to the Iing'r Hreroga- 
tive, the houſe of commons were, or rather 
had been, ſufficiently attentive, in paſſing the 
petition of right; the acts for aboliſhing the 
high-commiſſion, the court of ſtar- chamber, 
and the oppreſſions in the ſtannery court; for 
fixing the meets and bounds of foreſts, and 
the nature of foreſt laws; for relinquiſhing 
the long uſed right of laying impoſitions upon 
foreign trade; the prerogatiyes concerning 
thip-money, the office of clerk of the market, 
the ancient fœdal power of conferring the 
order of knighthood, and the prerogative of 


(6) See NOTE [BBB], 
making 
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making ſalt· petre and gun- powder; and, fi- | 


nally, the act for triennial parliaments, and 


| that more fatal one, which rendered them 


perpetual. 27 


Bur as to ſettling the privilege of parlia- 
ment, in the words of De LoLme, they 
vere careful not to touch any point which 
might materially affect their own authori- 


ty (7). It was not an eaſy matter to part 


with power. On the contrary, they were 
moſt anxious to increaſe it. Inſtead of com- 
plying with the king's requeſt of January 20, 


and aſcertaining the privileges of parliament, 
as well as the prerogatives of the crown, the 


commons, on the 26th of January, deſired 
the king would put the Tower and other prin- 


cipal forts of the kingdom, and all the mi- 


litia, into the hands of ſuch perſous as they 
ſhould recommend 10 him (8). When the 
king ſent a meſſage to the two houſes, dated 


the 25th of Auguſt following, propoſing, that 


ſome fit perſons might be appointed by each 


| (7) Conſt. Eng. b. ii. e. 4. p. 234. 
(8) CTAR. Hiſt. Rebel. vol. i. b. iv. p. 312. 
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ſide to treat of, and ſettle the differences ſub- 
ſiſting between them, both houſes perempto- 

rity refuſed to name any; unleſs the king 

would firſt ſubmit himſelf entirely to their 
authority (9). Afterwards, when, in the 

courſe of the civil war, they did condeſcend 

to name commiſſioners, the treaty broke off; 

the commiſſioners, on the king's part, de- 

claring, by a written paper, which, at the 
concluſion of the conference, they delivered 

to the commiſſioners appointed by the parlia- 

ment, that, after a war of ſo many years, 
entered into, as was pretended, for the de- 

© fence and vindication of the laws of the 

© land, and the liberty of the ſubject, in a 

5 treaty of twenty days they had not demand- 

ed any one thing, that, by the law of the 

land, they had the leaſt title to demand; but 
inſiſted only on ſuch particulars as were 
againſt law and the eſtabliſhed government 
of the kingdom (10).“ And, on this treaty . 
failing, although, to accompliſh a peace, and 
ſettle all diſputes, the king offered to truſt 


oat. © a _ Xa 


Co ” K 


N 


(9) Crar. Hiſt. Rebel. vol. i. b. vi. vg fol. edit. ; 


(10) Ibid, b. vi. p. 461. 
„5 | even 
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even his own perſon i in the hands of the par- 
liament, and for their better ſecurity 1 in his 
going to them, to diſmantle his garriſons, 


and that his followers ſhould not exceed 


three hundred perſons, his propoſal was re- 
jected (11). In few words, the commons, at 


aft, effectually united in themſelves the legiſ- 


ative and the executive authority. 


Bur 2 may be tolerable i in one perſon, 
was inſupportable in a multitude. It Was 
ſoon (12) found, that this form of govern- 
ment was not calculated to give, in any de- 


gree of perfection, either liberty or power. 
duch a government, therefore, could not have 
long LASER . 


« A very curious s ſpectacle it was, ſays 


MonTzsqu1Ev, © in the laſt century, to be- 
hold the impotent efforts the Engliſh made 
for che eſtabliſhment of democracy. As thoſe 


© who had a ſhare in the direction of public 


(1) CLan. Hiſt, Rebel. b. ix. p. 574- 


(12) It was not twelve years from the martyrdom of 


Charles I. to the reſtoration of Charles II. 


affairs 


303 


, 
— —— — —— 2 — 


= 
% . 
. 
— 
- 4 0 — 
——...ñff ͤéBQ ': ̃ « nr ͤ.ĩ] ꝗ2ñx; —öͥFᷓ—. eee — 
J 

_—_ by e \ : D 


Eo — — 


— . p - 
= . my 3 © 8 — W > — — — 
— = — 2 — 


affairs were void of all virtue, as their am- 
© bition was inflamed by the ſucceſs, of the 
* moſt daring : of the members (1 3); 3 
* the ſpirit of a faction was ſuppreſſed only by 
*. that of a ſucceeding faction, the government 
* was continually changing; the | people, 
5. amazed at ſo many revolutions, ſought every 


© where for a democracy, without being able 


© to find it. At length, after a ſeries of tu- 
* multuary motions and violent ſhocks, they 
© were obliged to have recourſe to the very 


government which they had fo 'olionlly 3 


Of the king's 
legiſlative | 
and executive 


power. 


« ſcribed (14) 


 NoTWITHSTANDING all this dear-bought 
experience, the conſtitution of the Engliſh 
government ſeems, as yet, to be but imper- 
fectly known. Some imagine, that the king 
is veſted with an almoſt boundleſs authority; 
while others conceive the power of the mo- 
narch is confined within the narroweſt limits; 


that, in his Iegiſlative character, he can barely 


call, prorogue, and diffolve the parliament, 
and ſay no when they meet; in his executive 


_ (13) Cromwell. 3 (14) Sp. E b- ili. 0. 3. 
” capacity, 


1 
1 
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capacity, little more is required from him than. | 
to appoint his miniſters, 


Yer this, ſmall as it may ſeem, is by ſome 
thought too great; ſuch is the meretricious 
Juſt of power, even liberty is made a pander to 
procure it. One branch of the government 1s, 
to have the liberty to take away the liberty f 
another. The liberty of the ſupreme executive 


magiſtrate, and conſequently the power of the 
State, is to be deſtroyed ; although ſuch li- 
berty conſiſts only in appointing the ſabordi- 
nate executive miniſters, who are reſponſible 
for their conduct to the Public ; and although, 
againſt them, even malice itſelf can frame no 
accuſation. | b 


| FrRoM one fide we are told, that, in the 
exerciſe of the royal negative, which is the 
monarch's own perſonal a&, he is as free, 

abſolute, and uncontroulable, as either of the 

other branches of the legiſlature; that, in the 
exerciſe of that part of his executive autho- 
rity, which conſiſts in appointing the mini- 
ſters who are to execute the meaſures of go- 
vernment, and is likewiſe his own perſonal 

| | 1 65 act, 


88 a T 2 J 
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ON THE CONSTITUTIONAL Book It, 
act, he is equally free and uncontroulable; 
and that thoſe acts only, which are perform- 
ed miniſterially by others, are any way im- 
peachable or queſtionable; while others ſcruple 
not to aſſirm, that the ſeveral powers ne- 
ceſſarily veſted in the monarch, whether for 
the execution of the laws, or for the nomi- 
nation to magiſtracy and office, or for con- 
ducting the affairs of peace and war, or for 
ordering the revenue, ſhould all be exer- 
* ciſed on grounds different from e [kings 
or policies of a COURT (15).” Nay, the 
Author to whom I allude, whoſe perform- 
ance is the rather to be taken notice of, as it 
is {aid to contain the political creed of a par- 


(15) B—x's Thoughts on the Cauſe of the Diſcontents, 
p. 41. So, whatever pretences were made uſe of, the 
© real aims of the tribunes at Rome, were at the conſul- 
+ ſhip, the prætorſhip, the prieſthood, and other offices 
of executive power, which they were intended to con- 
.* troul, and not to ſhare.” (DE Lol uE, Conſt; Eng. 
Þ. ii. c. 15. p. 333. 4th edit.) But when all their 
views of that kind were accompliſhed, the republic did 
not for all this enjoy more quiet, nor was the intereſt of 
the people better attended to than before; new ſtruggles 
© then aroſe for actual admiſſion to thoſe 881 for pro- 
© curing them to relations, or friends; for governments 
of provinces, and for command of armies.” Dx LoLMt, 


_ Conſt, Eng. b. ii. c. 15. p. 335. 4th edit. 
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ticular party (16), goes ſo far as to declare, that 


power ought to be the © firſt purpoſe of what 
he calls © every honourable connection (17). 


The reaſon he gives, indeed, 1s ſomewhat 


ſingular z but, perhaps, it may ſerve to ſhew 
the principles by which he is governed. Take 
his own words: * In arbitrary governments, 
| © the conſtitution of the miniſtry follows the 


© conſtitution of the legiſlature ; and, (ſtrange 


as the reference may be!) * it. muſt be ſo in 
* every ſort of government (18). Inſtead 


of looking upon the houſe of commons as - 


the guardians of liber; this Author ſeems 
to conſider them as inveſted with every 
power of the State; and, in a manner, the ſole 
governors of the kingdom. As power,” ſays 
he, © is attached to certain ſituations, it is @ 


« duty to contend for theſe ſituations (19).“ It is 


(16) The dangerous tenets maintained in this pamphlet 
were lately introduced openly into the houſe of commons, 
in the form of a motion, or repreſentation, as it was 
called, of an uncommon length, by Mr. BuxKE, 


(17) B——z's Te on the Cauſe of the Diſcon- 


tents, Di Tio. 

_ (18) Ibid. p. 43. See NOTE [CCC]. 

(19) B— “s ne on the Cauſe of the Diſcon- 
"no, P-. III. 4 
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*, the iet duty of parliament to refuſe to ſup- 
port government (20), until this Power be 
obtained (21).“ Another avers, that the | 
houſe of commons ought to enjoy a negative 
on the king's nomination of miniſters. In 
the time of Charles I. it is true, the parlia- 


(20) See the very contrary to this opinion in nearly the 
laſt words of this performance. If, however, we may 
believe the Annual Regifter (for the year 1782, p. 185.), 
Mr. Fox, in the houſe of commons, in giving the rea- 
ſon for his reſignation, when the earl of Shelburne was 
appointed prime miniſter, ſaid, That thoſe. who went 
into office on public principles, [and who would ac- 
knowledge uy went into office on any other than public 
principles ?] © not only had a right, but that it was their 
« duty, to be ſatisfied, that none were introduced into the 
cabinet who were hoſtile to thoſe principles.“ While 
the earl of Shelburne, i in the upper houſe, the day follow- 
ing, ſpeaking on the ſame ſubject, and ſaying, as we 
1 from the ſame authority, p. 187. that © he could 
not lightly give up all thoſe e. ideas, which, 
< for ſeventeen years, he had imbibed from his maſter in 

« politics, the late earl of Chatham; acquainted the houſe, 
that © that earl had always declared, that this country 
< ought not to be governed by a party or faction; and 
added, if the power which others wiſhed to aſſume, of 
< veſting in the cabinet the right of appointing to all 
places, and filling up all vacancies, ſhould once be 
< eſtabliſhed, the king muſt then reſemble the king of the 
Marattas, who had nothing of ſovereignty but the name. 


(21) B——e's Thoughts of the Cauſe of the 14 
1 Pe 44. 
< ment 
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ment ſaid the ſame thing, expreſſing it only in 
other words. Then, miniſters of ſtate were 
to be approved by both houſes of parliament. 
In a late parliament, a firm, efficient, ex- 
© tended, and united adminiſtration (22), 
could be formed only by * a coalition of parties; 
da coalition of great and comprehenſive influ- 
© ences; a coalition of the heads of great and 
* commanding bodies (2 3)" Every action of 
ſuch men points to the fame object, namely, 
to aggrandize the power of the houſe of com- 
mons, and depreciate that of the crown. The 
royal negative was lately ſaid to be uſeleſs, if 
not dangerous. It was unconſtitutional to 
allow the ſubject, even though ſuch ſubject 
were a peer of parliament, the liberty of giv- 
ing, or the ſovereign the liberty of receiving, 
advice or information, though in ecircum- 

ſtances of ever ſo great moment, unleſs from per- 
ſons approved by parliament, or by miniſters 
who had parliament's © confidence.” But, on 
the other hand, parliament was immaculate. 
Every thing that would increaſe their power, 


( 22) See ſome late reſolutions of the h—ſe of G——& 
(23) L—d Nh ſpeech, 
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| was to be encouraged. The boroughs were 


an uſeful nurſery for bringing forward ſue- 
* ceſſons of genius to parliamentary digni- 
ty (24). The addition of an hundred 
members to the houſe of commons, was an 


adviſable meaſure, becauſe it would increaſe 
| the power of the parliament ; or, to give it a 


more popular phraſe, becauſe it would in- 
creaſe the power of the People. 


8 


BuT let us conſider hates comes this 
doctrine; if from members of parliament 
poſſeſſing talents for debate, or holding here- 
ditary or permanent ſeats in the popular aſ- 
ſembly, may they not feel their own conſe- 
quence in that of the houſe of commons? 
May they not conceive that the increaſing, 


. what may be called the power of the people, 


may ſubſtantially increaſe their own power ! 


LET every man, therefore, make uſe of 
his own underſtanding; remember the arts of 


f Hratus, the tyrant at Athens, and Oliver 


Cromæwell; that every faction is always go- 


(24) Mr. B — E's ſpeech i in the houſe of commons, 
7 Rediv. p. 43. 


verned 
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verned by ſome great leader, who is the 
more abſolute, in proportion as the nature of 
his power is leſs clearly aſcertained (2 5). 
As power muſt be truſted ſomewhere, let us 
conſider, whether it be more to be dreaded 
in a contentious multitude, where all the hu- 
man paſſions, hatred, envy, jealouſy, an ambi- 
tious deſire of riches and honours, and a never- 
ceaſing party-ſpirit, conſtantly agitate the go- 
vernment; or in the hands of a ſingle perſon, 
who, being in the elevated ſituation of a king, 
is to be conſidered as ſuperior to all merce- 
nary motives, and as deſirous of peace and 
tranquillity, as thoſe who oppoſe him wiſh 
for the contrary. Let us remember we are 
told, by one who is ſeldom miſtaken (26), 
that it is the advantage of a free ſtate, that 
© the revenues are employed in it to the beſt 
purpoſes, and that it admits of no favour- 

* ites; but that when the contrary is ſeen, 

and inſtead of the friends and relations of a 

* prince, great fortunes are amaſſed for the 


(25) DB Lor u, Conſt. Eng; b. ii. c. 14. p- 32. 


4th edit. 
(26) MonTEsSqQUIEU'S Reflections on the Cauſes of 


the Riſe and Fall of the Roman Empire, P. 27. =” 
* 4 bs friends 
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friends and relations of all perſons who have 
any ſhare in the government, an univerſal 
ruin muſt enſue; that the laws are then eluded 
© more dangeroully, than they are infringed 
© by a ſovereign prince, who being always 
© the greateſt citizen in the State, is | moſt | 
concerned to labour at its preſervation.” In- 
tereſted men may tell us a different ſtory ; 
but we may depend upon it, that power in 
many hands will be as likely to be abuſed, 
and, if abuſed, will be as unlikely to be re- 
medied, as when intruſted to a ſingle indi- 

vidual. | 


"THAT power is not the leſs likely to be 
abuſed, for being in the hands of many, we 
may take the word of the Author of Thought: 
on the Cauſe of the Diſcontents, himſelf (27), 
when he tells us, that © all men poſſeſſed of an 
* uncontrouled diſcretionary power, leading to 
© the profit and aggrandizement of their own 
8 body, have always abuſed it (28).“ 


Ir abuſed, we are told (29), that fubmif- 
* fhon wall not only be as Secu, but reſiſt- 


(27) Page 84. (28) See NOTE DDD]. 
(29) 'Diſlertation on Parties, 


6 ance 
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* ance» much more difficult, when the legiſla- 
ture betrays its truſt, than when the * 
9 alone abuſes his power.“ 5 


. 7 


$42" _ FRE is, 3 if the legiſlative | 
iſemblies,). or either of them, ſhould ever 
acquire a ſhare of the executive authority, 
and ſo become, as it were, partners in power 


with the Crown, farewel liberty! 


Powrx would immediately become the 
ſole object to which every individual would 
direct his attention. Perſonal liberty, and the 
ſecurity of private property, for which our 
anceſtors have frequently ſo gloriouſly bled, 
would be deemed fanciful, and unfit to be the 
primary objects of government. Royal char- 
ters, though confirmed by repeated acts of 
parliament, and rendered void by no acts of 
forfeiture, would confer no ſecurity on pro- 
berty; the habeas corpus act, no perſonal 
fafety ; and the liberty of the preſs (a liberty 
which, allowing every one openly to deliver 
his opinion of public tranſactions, commits, 


in ſome meßſurg, to the people at large, cen- 
ſorial, 
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ſorial, inquiſitorial, legiſlative, executive, and 
judicial. authority ( 30); and without which, 
our other liberties could never be ſufficient) 
lifted, and, conſequently, ſufficiently under- 
ſtood and protected), would be emal 
and aboliſhed. 


5 Azipsr the alarms that may, at parti- 
© cular times, ariſe from the power of the 
© © Crown, let it, therefore, on the one hand, 
be remembered, that even the power of the 
< Tudors was oppoſed and ſubdued ; and, on 
© the other, let it be conſidered as a funda- 
© mental maxim, that, whenever the proſpet 
© of PERSONAL POWER ſhall offer to the view 
© of the members of the legiſlature, or, in ge- 
* neral, of thoſe men whom the people muſt 
: truſt, even hope itſelf is deſtroyed (31). 


MEN, however, are not wanting, a 
though without ſeats in parhament, ſeem to 
think no power can be. too great for the houſe 
of commons. A conſiderable body of men 
have lately countenanced ſuch doctrines, by 
declaring, that it is the conſtitutional office of 


(30) See NOTE [EEE]. 
(31)-Pz Lol ME, S Eng. p. 450. 


the 
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the lower houſe of parliament * to watch and 


© controul the government (32) ;* by which, I 
underſtand, is meant the Crown. But, is 
this the language of the conſtitution? The 
houſe of commons have certainly a right to 


ſaſtical, civil, political, maritime, and mi- 
litary. As a legiſlative body, they have a 


out which the ſcheme. could not be carried 
into execution. And, as an inquiſitorial power, 


niſters, employed by the executive power, 
which have been enacted. But, will it be 


By the bill of rights, no tax, no army, can 
be raiſed without their conſent: but does it, 


therefore, follow, that, in the true ſpirit of 
the conſtitution, they have a right' (33) to 


(32) Circ. Let. Yorkſh. Aſſoc. dated Nov. 1, 1782. 
( 33) Sec the late Reſolutions of the H ſe of C— s. 
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watch over every part of government, eccle- 


right, in every caſe, to propoſe laws; and 
ſhould the executive power engage in any 
expenſive project they might diſapprove, they 

have a right to withhold thoſe ſupplies, with-- 
they have a right to inquire how far the mi- 


have executed the laws, civil or political, 5 


aid, they have any other right of controul? 


ule 
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uſe. their privileges, ſo to controul the Crown, 


as to ſtrip. it of its juſt prerogatives (34); and 


obtain, not any liberty for the ſubject, but 
power for themſelves? Would not this be a 


conduct juſt as reprehenſible, as that of king 


Charles I. in raiſing money by his preroga- 
tive, and attempting to rule without a parlia- 
ment? But when at the Revolution the con- 
ſtitution was ſettled by the bill of rights, this 
was a caſe which was never ſuppoſed. The 
prevailing party at that time, notwithſtanding 
the recent example before them, could not; it 
ſeems, conceive it poſlible for the people's 
repreſentatives to be ſo abſurd as to ſubvert 
the fundamentals of government, and diſſolve 


(34) It muſt, however, be obſerved of the York- 
ſhire Aſſociation, that, from the late election of mem- 
bers for the county, it appears, at leaſt, one part of the 
Aſſociation, like the true whigs in the reign of Charles . 


had no intention of carrying things to this unconſtitu- 


tional extremity. They ſeem to have known, that, as 
the ſame cauſes would produce the ſame effets, the ſame 
ambitious views, the fame erroneous opinions, and the 
ſame power, would produce the ſame calamities. And, 
as the object of the conteſt at the laſt election, ſeemed 
to be no leſs than the preſervation of the conſtitution, à 


ſpirit was rouſed in the _— . to the N 


of the occaſion. 


the 
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the conſtitution.” No proviſion” of this kind, 


therefore, was made. But we may gather 


ſomething of what was intended. The houſes 
of parliament being then perfectly ſecured in 


the free and frequent uſe of their legiſlative 


and inquiſitorial functions, it was declared, 


that it was the right of the ſubject to peti- 


tion the king, and all commitments and 


proſecution for ſuch petitioning were ille- 


„gal.“ And this, I ſuppoſe, was 1 a 
ſufficient ſecurity. 


No preciſe boundaries, however, being ſet= 


tled, we learn, from great authority, © that 
eit is the want of knowing in whoſe hands 
the reins of government ought, in particu- 
lar caſes, to be intruſted, that has occaſion- 


ed one half of thoſe miſchiefs which are apt 
to proceed from miſguided political zeal (35). 
And, in order to induce ſome abler pen to 


uke up the ſubject, it may not be amiſs to 
give the matter 2 little attention. | 


Tux nen of all our diſputes ſeems 


to lie in the following reaſoning. All go. 


(35) BLACK, Com, introd. ſ. ii. p. 48. 
wennn 
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evils, ever ſince the fortunate days of Q. Elizabeth! 
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| veraments, ſay certain politicians, were in. 
| tended for the good of the people; and a; 
the people are, therefore, the ſource of all 


power, and the houſe of commons are their 
repreſentatives, by conſequence, that aſſemhly 
ought to be—I don't know whether, the ſole 
ſovereign power. But is not this ſtriking at 
the foundation of the conſtitution ? Is it then 


admitted, that monarchical power is uleleſ;? 


Or may we not, as reaſonably, ſuppoſe, that 
one great man, ſuperior to all private views, 
may be as likely to execute the laws faith- 
fully, as a ſet of men actuated, perhaps, by no 
one motive whatever, but party-ſpirit (36), 
their own particular private views, or their 
own perſonal ambition? But even admitting the 
probability, that their intention might be as 
upright as their prince's, would it not be a 
dangerous ſyſtem, to allow the government 


(36) Mr. Fox, in his ſpeech on the Eaſt-India bill 


the 1ſt Dec. 1783, which has been publiſhed, frankly de- 


clares his ſentiments on this head, in the words following: 
As to party- ſpirit, that I feel it, that I have been ever under 
© its impulſe, and that Jever ſhall, is what I proclaim to 
© all the world.“ But let me aſk, has not the very ſame 
kind of ſpirit been the cauſe of the moſt of our political 
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obe carried on by party ; by thoſe when 


ſorm the moſt powerful connections, or what 


is called a coalition or union of parties ? Would 


not, inſtantly, the monarchy be overturned, 
the fandamentals of government be ſubverted, 
he conſtitution diſſolved? In the place of a 
free government, would not deſpotic power 
be eſtabliſhed in party; the moſt violent 
contentions ſucceed ; the public treaſure be 
waſted. in corruption and prodigality; the force 
or ſtrength of the ſociety be divided, weak- 
ened, and deſtroyed by fa&ion ; the accuſers 
becoming the chuſers, perhaps the party to 
be accuſed, all reſponſibility be loſt ; the public 
intereſt neglected; and the nation again ex- 
perience all the licentionſugſs and miſery of 
anarchy? In ſhort, has not this ſpirit of 
party, and the ſucceſs in procuring various 
emoluments, with which it has been attended, 
been the chief cauſe of that corruption, that 
prodigality. of the public treaſure, that inde- 
ciſion, and want of ſtrength and vigour in 
the public force, which all conſiderate men 
have, with fo great reafon, deplored: ? 


AND 
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AND ben we rellect, dt dana * his 
executive capacity, does” little more than ap- 
point his miniſters, who are amenabſe | to par- 
liament for their conduct; ; that his ſhare in 

3 the legiſlature i 18 principally deſi gned to protect 
his prerogative; and is, therefore, confined to 
a ſimple negative, which has not been exer- 
.ciſed for near a century; is it not aſtoniſh- 
ing, that an alarm ſhould be ſpread, of either 
inclination or ability in the Crown to annihi- 
1. the houſe of commons ?.- The — 
ae or diſperſing en, An 
ing of taxes, and the raiſing an army by regal 
authority, without conſent of parliament, to 
be illegal; and that debates in parliament 
ought not to be impeached or FR in any 
"court or place out of parliament ; took eſ- 
fectual care to protect the legiſlative aſſem 
blies, not only in the exereiſe of their legiſ- 
lative and inquiſitorial rights, but in their 
freedom and independence. But what pro- 

viſion was made to ſecure the like freedom 
and independence i in the executive power? 
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Fox e e e a I believe 
that © { liberty is the direct end of the Engliſh 
* conſtitution ( 37); I ſhall remain ſatisfied 
that every. part of it ought to be free; 5. the 
conſtitution as well as the fubject; 8 that if 
any man ſhall be impeached or queſtioned” 
for offering his advice or information to any 
one part of the legiſlature, the greateſt men 
have erred, and it is not true, that this is“ a 
© free ſtate; in Which every ſubject, who is 
ſuppoſed a free agent, is his own gover- 
nor (38); and that they miſtake greatly, 
ho ſuppoſe it to be * a proof of the ſoundneſs 
of the principles on which the Engliſh con- 
« ſtitution is founded, that it has allotted to the 


people themſelves the province of openly 
* canvaſſing and arraigning the conduct of 
thoſe who are inveſted with any branch g, 


© public authority ; and have thus delivered 
into the hands of the people at large, the 


' exerciſe of the cenſorial power (39). "Surely, | 


(37) Sp. L. b. xi. c. 5. W — eg p- 6. 
(38) Sp. L. b. xi. c. 6. BLAck. Com. b. i. c. 2. p. 158. 
(39) MonTESQUIEVU tells us, That, as the enjoy» 


* ment of liberty, and even its ſupport and preſervation, 
_ © conhiſts' in every man's being allowed to ſpeak his 


thoughts, and to lay open his ſentiments ; a citizen, in 


* this ſtate, will ſay or write whatever the hw do not ex- 


preſsly forbid to be ſaid or wrote.“ Sp. L. b. xix. c. 27. 
| T * 
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it can he no free, e a which \ we. 


live, unleſs every conſtituent part of it, the 
king, as well as the londs and commons; the 
conſtituents as well as their repreſentatives; 


in ſhort, the Whole legiſlatyre; which, 8. 


verning every part of government, . even the 


different branches of the legiſlature; itſelf, is 
certainly. the fupreme power, ,and may W 

be called the government (49); the execute 
which | is ſubordinate to it; the Judicial, which 


1 branch of the executive; 3 with exery 


other part of the executive: or, to expreſs the 
whole in one word, the conflitution, in every 
particular, ſupreme and ſubordinate, be re; 
that is, ' poſſeſſed of the political liberty of 
acting, each power within its own Iphere, 


freely for the good of the people ; 3 and abridged 


only of that natural liberty, which, without 


ſome reſtraint in particular caſes, would moſt 


probably be uſed by men in power, to the 


People's Prejudice. A reſtraint which, to bor- 


row the words of the archbiſhop of Yor, 


© eſtabliſhed law ENS for the good of the 


F community (41). 9336. 37 DES 
| (40) See Black. Com. introd, c. tp 48. quoted in 
p. 155. 

(41) Sermon preached before the Sbeiety for . 


gating the n in Foreign Parts, Feb. 21, 1777. 


Ran 


Ager a8 4 eee doQrine noir 


bela, by men too Who call themſelves the ; 


friends. of the People, let us ſhortly inquire into 
the reaſon of the royal negative, why the ex- 
eeuti e power ought to be kept ſeparate from 
; the legiſlative | aſſemblies, and the danger 
which, may ariſe to liberty, if. ever thoſe bodies, 


: or either of them, ſhould obtain an unconſti- 


ene! controul over, what 1 Jhall call the | 


royal Executive power; by which, I mean here, 
only the. right of the king to chuſe his own 
miniſters, in, contradiſtinction to that mini- 
Aerial executive power, which is certainly 
ſuhject to the — een, of he 
houſe en SO n i 


108 5 7 8 Nn 9 4 wt * 


Wing . ſpect to 8 3 of t the royal 
gegatix e, it may. 122 conſidered, firſt, On the 
Falen, of, the ching; h ſecondly, On the NY 


Corcerning 
the king's 
legiſtati e 


power in give 


ing the royal 
negative. 


8 — thirdly, On. the, benefits. * 


diſadvantages with which, in experience, we 
have found it attended. „dA 


Tux argument againſt the royal negative 
e Ras . Awe if 1 wiſtelre Ry by one of 
ee ee the 
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the king s on miniſters (which, if I am right, 


ought to be; attended to as a circumſtance | 


more extaordinary than ever happened before, 


in the worſt of times, unleſs in thoſe of 


Charles I. * and as containing, therefore, 2 

lamentable proof of the weakneſs of the pre- 
ſent government) was, that this prerogative, 
as is obſeryed before, Was, at leaſt, ele, 


if not dangerous. . And the proof of its. uſe- 
lleſſneſs was repreſeiited to be, its not baying 


been exerciſed for a great many years. Non- 
uſet, it ſeems,” was equivalent to myufer, 
Moderation and abuſe in the exerciſe of power, 
was the ſame thing. I admit this prerogative 
has not been exerciſed for many years; or, if 
it be liked better, that it can not be exerciſed; 
yet what does this prove? Not that the power 


power of the houſe of commons, it can not 


be exerciſed ; or elſe ſuch is the weakneſs, or 
want of. occaſion (42) (and if want of 'occa- 
ſion, it is hoped it will continue much longer), 


and conſequently ſuch is the wiſdom of the 
Crown, that it bas not been. exerciſed © * ſince 


(42) It is hoped, there are not many prerogatives naw 


x * 


t want ei cither'aboliſhing or abridging.” e 
© the 


» 6 uw & 4 


CY. 
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ces beginning ef this century (A3) The 


arßument itſelf then ſeems to prove only, that, 
if the ex ereiſe of the prerogative has ever been 


necelfiry of late years, and relinquiſhed, the 


firength' of the 'monarch i is impaired. to a de- 


gree exceeding . all former examples; ; that a 


revolution in the conſtitution has taken place 


inſenſibly ſince the days of Q. Elizabeth, the 


characteriſtic of whole e was $'Feuerence *of 


A (44). c , 48 


189 Ae 


Is the I A ceſides{45), Fay it 
certainly does reſide, in the three branches of 


me legillature, the king, lords, and commons, 
and his majeſty's ſmall remaining power of a 
negative ſhall be denied him, ſurely he wil! 
no longer have any ſovereign power, but be 


reduced to the condition only of a ſubjecr. 


Whilſt the head of the ſovereign power, ſome 


reſpe&t may be paid to his authority; but 


1 he be N of his ER in 1 the __ 


4 goon I 5 15} TEC. Fi 4 * 


19 1 


Pact The dat bill hieb was. a was that * 
triennial parliaments, by king William III. anne 1692. 


DE Lol ME, Conſt. Eng. b. ii. c. 17. p. 405. 170 edit. 
(44) Hunp's Mor, and Pol. Dial. p. 140. 

(45) Can, Hift, Rebel. vol. rh 491. 

9 3 e 
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laturk (che teat ſovereign power); b and Hime 
be commanded, and the propriety of "or 


meaſures conftantly called in queſtion, re- 
proached, "ridiculed, and thwarted, what f. re- 


verence cati be expected to be paid to "his 
| authority? Will the people any longer con- 
themſelves as his ſubjedts, and pay him | 


that allegiance which is the price of Protee- 
tion, if me be unable to afford chem I pro- 


8 ** 90 


214 


tection! 2 


Is there any danger, q they, in hs 55 
negative? ? Cani it infringe any law, any liberty | 


of the people ? It is, as I conceive, no more 
than a declaration; that no innovation or new 
regulation ſhall be made at the time it is uſed, 
And, can any caution be too great in doing 


that which, once done, no authority upon 


earth, without the ſame ſeveral) powers 
ſhould again happen to concur, and unite 
together for the purpoſe, can undo (46) 4 


The injury from paſſing an act being perma- 


nent, may be dreadful. The loſs from poſt- 


poning it, cannot be very conſiderable; being, 
in . no more than the enen r 0 


(46 Bs, Com. d, i. c. . 


ting 


J 0 & , more or 1 ae „ 
a  culation (. 591 


Bur it bs las, to hear 701 anuchoriry d than 
nine. Mr. VoxkE, in his Conf derations on 
the Law 10 of For feiture for High Treaſon, fays, 
that to take away the royal negative, would 
f tend to the diſſolution of the conſtitution 
of the government (48).“ Mowrzs QUTEU 
tells üs, that * the executive power ought” to 
' have a ſhare in the legiſlature by the power 
« of tejecting, otherwiſe it would ſoon be 

* ſtripped” of its prerogative. Had it not a 


e oe 17 5 4 931 2851: 2.46 #. a 
© right,” ſays he, of putting à ftop to the 


incroachments of the legiſlative body, the 
latter would foon beconie defpotic ; for, as it 
0 might arrogate to itſelf what” dach bönty it 


' pleaſed,” it would ſoon deſtroy all öthier 
© powers (49):” Ati Sir WIK TTA BLACK= 


STONE affirms,” that * it is ; neceſſary 


x C4 
Tr, 155 A* Vs M5 *#FF4 F#L wt T6 


(47); De Lor ug, Send. Eng- b. ii. 0 4 _ 221. 


4th edit. 1 rs 
(48) P., The kings, in che heroie times of 
Greece, having no negative voice in the legiſlature, was 


one of the great cauſes of their being, all en and 
baniſbed. Ses Note (40, b. wi, hd. 5. 176. 5 


LY Sp. L. b. xi, Cc. 6. 


„ :.. 
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c fot preſerving. the balance of, the! r 
tion, that the executive power mould be a 
branch, t hough not the Whole, of che le. 
© giſlature. The total union of them} ſays he, 
« would. be productive o. tyranny; the total 
*. disjunftion” of them for the preſent would, 
n the end, produce the ſame effects, by 


„cauſing that union, againſt which ite ſcems 


to provide. The legiſlature would cſoon 
become \tyrannical, by making eontinual 


© encroachments, and gradually aſſumifig to 


* itſelf the rights of the executive power. 
„Thus, the long parliament; of Charles I., 


v hile it acted in a, conſtitutional manner, 


with the royal concurrence; redreſſed many 
heavy grievances, and eſtabliſhed many 


45 
© falutary laws. But, when the teu bouſes 
17 


| aſſumed the power of legiſlation, an excluſ bon 
* of the:rozal authority, they ſoon after aſſumed 


3 likewwi iſe the reins of adminifiration.; and, in 


conſequence of - theſe united powers, over- 
turned both church and ſtate, and eſtabliſhed 


* 


encroachments, the king 18 himſelf a part 
of the e parliament: and, as this j is the reaſon 
| 6 of 


a worſe oppreſſion than any they pretended 
29 0 remedy. To hinder, therefore, any ſuch 
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©ofiihis} being ſoʒ very properly, therefore, 
« the ſhare! of legiſlation,” which the Conſti- 


© tution has placed in the Crown, conſiſts in 
the power of rejeding, rather than re/olving ; 

this being ſufficient to anſwer the end pro- 
poſed. For we may apply to the royal ne- 
{ gative, in this inſtance, | what Cicero ob- 


ſerves of the negative of the Roman tri- 


{ bunes, that the Crown has not any power 
+, of abing wrong, but merely of e 
ben from arent done 1 5 109 


* # — 
F > 


1 i 1 


bur e it il by! Jakes; th, 
though it is the king's undoubted prero 


to give his negative to any acts ET, 
yet that he ought to: follow advice in givin g | 


it. But, whoſe advice is he to follow? If it 


be anſwered, His parliament; it is as much 
25 to ſay, he ought to have no negative: for, 
how can thoſe adviſe him otherwiſe than to 
re ? If it be ſaid, he ought to conſult 

dae Ge an he n . 


N Man 5. 6. 2. p. 184. Geber 
bunis pl plebis ſua lege uriæ faciendæ ee pdemit; 


z ferchdi rel Gabi. 5 De LL. 3. 9 : 
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48 ref able bor their. MY to their ſove- 
reign, in his legiſlative, as well as his exe 
cutive character, what miniſter would dare to 
adviſe a meaſure aſſented to by a body, one 
part of which can accuſe, and the other con- 
demn him for ſuch advice ( 51)? 0 (7 is plain, 
therefore, that, as the two — Ve 3 parlia 
ment are intitled, by the hill of rights, to * free- 
8 dom of ſpeech,” and that their proceedings 
in parliament ſhall not be | impeached or 

© queſtioned,' ſo the monarch ſhould have the 
like freedom, and, in like manner, i 


"7 51) Lord CLARENDON (ens t6 ink, it is not only 
lawful; but a duty, to diſſuade the king from conſenting to 
that which may be prejudicial to the Crown; at leaſt, to 
make that prejudice manifeſt to him; though, as a pti- 
vate perſon, it were wiſhed for the matter to be conſented 


to. | See his Hiſt. Rebel. b. iii. p. 157. 


Sir WIILIANI BrAcksrohz; I think, ſays, that, in 
© our law- books it is laid down, that peers. are created 
$ for two reaſons, viz. ad conſulendum, , & ad defendendan 
regem; to adviſe the king, and to defend him j* and 
that that is the reaſon why the law gives them n 
© from arreſts, even when no parliament is ſitting ; the 
© law intending, that they are always 3 the king 
© with their counſel for the commonwealth." 311600 90 


And do not the terms, le roi adviſara, in Which 'the 
king expreſſes the royal negative, NN a 2 if he 
thinks fit, to be further adviſed ? , _. 


- <Q 
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: ceeclings in þ 271 "IM? 
« peached or . MIS 


915 A 51905 38, 


"The Author lately quoted ( by will tell us, 
that TY the two houſes of parliament, or 


„Ather of them, had avowedly a right to 


f aimadvert on the Eing, or each other, or 


if the king had a right to animadvert on 

8 either of the houſes, that branch of the le- 
gillatüre, ſo ſubject to animadverſion, would 
' inftantly ceaſe to be a part of the ſupreme 
© power; the balance of the conſtitution would 


; be overturned ; and that branch or branches, 


(in Which chis juriſdiction reſided, would be | 


' completely ſovereign. 


Ap if it ſhould fo 1 c that the in- 


; dependence of any one of the three branches 
' of the legiſlature ſhould be loſt, or ſhould 


become ſubſervient to the views of either of 


' the other two, there would ſoon be an end 

© of the conſtitution. The legiſlature would 
Abe changed from that which was originally 
11 ap. Kat the; es conſent and funda- 


ber 2 Com: b. i. e. 7. p. 244- 
f * mental 


nt ought riot to þ be im- | 
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mental act of the ſociety; and ſuch 2 
change, however effected, is, according to 
C Mr. Locks,” (Who, perhaps, carries His 
theory too far), at once, an entire diſſolu- 
© tion of the bands of government, and the 
people would be reduced to a ſtate of atiars 

* chy, with liberty to conſtiture! to therafeive 

. A new legillative power ( 53) 1 l 


EN fIONB I 


" Netrurr the powerful writings "gp J | 
8 guments of politicians, are, however, a 7 | 
vincing as experience, We are, t herefore, 
naturally led to enquire, how the royal ne- 
gative has been exerciſed in the moſt tapyy, 
as well as the moſt urtfortüuate periods | of our | 
hiſtory. Q. Elizabeth, of glorious memory, 
rejected bills, not in ſingle and extraordinary 
* caſes, but in matters of ordinary courſe, and 
by dozens ( 54); and yet, notwitl ing 
the factions ariſing” from the reformation of 


religion, 5p trade,” as we have before abferyed, 
© flouriſhed, riches: increaſed, the laws were 


F duly adminiſtered, the nation was reſped- : 


{iti 2 50 101 + 10 


| | 881 1 00 q 
(53) Brack. Com. introd. f. 2. B. Fr.) | 55% (07, 
(54) HuxD's Mor. and Polit. Dial. p. 166. 
4 * | Mw no 0 
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ed abroad, che people were happy at hom. 
no complaint was made of the want of: a 

permanent, efficient adminiſtration, and 
prodigality of the public treaſure (55) was a 
crime unheard of. But when the lawful royal 
prerogati ve of diſſolving the parliament (56), 
and, negativing thoſe acts which might affect 
the king's authority, was wreſted from Charles 1. 
the nation was plunged into an abyſs of miſery. 
The houſe of commons ſoon aſſumed the whole 
egillative authority (57), and paſſed a vote, 
; that whatever was enacted or declared for 
; law by the commons in parliament afſem- 
bled, had the force of law; and all the 

people of this nation were concluded thereby, 

' although the conſent and concurrence of the, 
F king, or houſe of peers, w were not had thereto,” 


, 55) All the expences 1 55 in \ Elizabeth's 
reigh, amounted only to 18,000. a year (BurGH's Pol. 
Diſq. vol. ii. p. 102.) But, lately, Mr. SouTHWELL, i in 
his ſpeech on a motion for a deduction from ſalaries during 
te continuance of the war, ſaid, © I. may ſuppoſe, that 


our ſalaries and penſions above 507. a year, amount to, 
#77 leaſt, A million. ſterling; if I ſaid two, believe 1 


„ ſhould | not be miſtaken.” Bunch s Pol. * vol. ii. 
5. 99. 128. 8 
(56) See NOTE NFF! 
(57) Jan. rr 30M -#agull {yz) 
Fr | The 
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The conſtitution was entirely diflolyed1zs) 
But Charles. II. being reſtored to the mo- 
narchy, the conſtitution Wãas reſtored alſo, 
and a ſtatute (the 13th Charles II. e. 1.) en- 
ated, that if any perſon ſhould maliciouſy 
or adviſedly affirm, that both or either of 
© the houſes of parliament had any legiſla- 
tive authority without the king, / ſuch pei- 
£ſon' ſhould incur all the penaities of à pre- 


eee nos rol 
1 TY: * 124 1195 } 
Concerning | (Tam next Wk to IS 3 FR ls 


the king's 
— — Whether the executive power ought be kept 


| 8 22. ſeparate from the legiſlative aſſemblies. This 
miſery. 5s à matter ſo extremely obvious to every 
one, that little, I imagine, need be ſaid about 

it. Mr. Dz Lou, ſpeaking of the troubles 

in the time of Charles I. and the protedor- 

ſhip, ſays, that an attempt to eſtabliſh liber- 

ty in a great nation, by making the people 

25 e in the common buſineſs of eee 


( 8) It was ſaid do by Mr. pru, that If the prero- 
© pative of the king overwhelm the liberty of the people, it 
© will be turned to tyranny ; liberty undermine the pre 
c rogative, it would grow into anarchy, and ./ into confs 
6 fon.” Lord CLax, Hiſt. Nebel. b. v. p. 403. fol. edit, 


4 59) BLACK, Com. b. 1. C. A. . e 
> - + men 
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ment, a all attempts the moſt chime- 


„Hal (60).“ And, Moxrzs gun, who, 
dir WILLIAM BLACKSTONE (61) tells us, 


generally thought and rote in che ſpirit of 


genuine freedom, ; Geglares,,. that there was 

one great fault in moſt of the ancient re- 

publics; that the peop/c had a right to active 
* reſolutions, ſuch. ad Tequire ſome execution, 
„ thing of whi 
' pable. They ought, to, have no hand in the 
* government, but far the chuſing gf repre- 


ſentatives, which i is within their reach. For, 


„Hough few can tell the exact degree. of 


men's capacities, ygt there are none but are 


© capable- of knowing, in general, whether 
the perſon they chuſe is better Aten then 
* "OI his Ne aan N | 


nia ought the 3 beth 
to be choſen for active reſolutions, for which 
"it is not ſo fit; but for the enacting of laws, 
* or to ſee whether the laws already enacted 
g be aged executed, a ming tbfys are YT. ca- 


(60) Conf. Bag. p. 53. 
(61) Com. b. i. C. I. p p. 145. 2 
" „„ ppable 


| they are abſolutely inca- 


15 * can en perform. 


hands of a monarch; becauſe this branch 
© expedition, is better adminiſtered by one 
than by many: whereas, whatever depends 
© on the legiſlative power, is oftentimes better 


© ſon | 


- © ſhould abſolutely be divided. 


either truth or general tranquillity. D Lotus, 


o THE CONSTITUTIONAL Book m 
+ pable of, and which none, indeed, but them: 


„ 


7m eie the legiſlative 1 power FO 4 
© ſhare of the executive, the latter would be 


N undone. 
0 Tax executive power ought to be in the 


of government, which has always need of 


regulated 88 many than by a r per. 


(62) De Lorme . © it is abſolutely * for 
< ſecuring the conſtitution of a State, to reſtrain the exe- 
c cutive power; but it is ill more neceſſary to reſtrain the | 
0 legiſlative 7 and adds, © the former may be confined, 
and even is the more eali]y ſo, when undivided ; the le. 

< gillative, on the contrary, in order to its being reſtraited 


In a word, ſays he, * the reſult of a diviſion of the 
+ executive power, is either a more or leſs ſpeedy eſtabliſh- 
ment of the right of the ftrongeſt, or a continued ſtate * 
off war: that of a diviſion of the legiſlative power, is | 


Conſt. Eng. b. ii. c. 3. p. 219. 222. Ath edit. ; 
| 5 e B br, ; 


Chap. Kl. | OF ENGLAND. 
Bur, if there was no monareh; and the 


2 Pd | n + & AS « OT TTY => & | 
© executive power was committed to a certain 


number of perſons ſelected from the legiſla- 
T tire body, there woulc 

liberty; by reaſon, the two powers would: be 
© united,. as the ſame perſons would actually 
; ſometimes have, and would, moreover, be 


always Able to have, a ſhate in both; 


ZD 
Nox would it de proper hat the legiſla- 
tive power ſhould have a riglit to /g the 
executive, For, as the execution has its 
„ naturab limits, it is uſeleſs to confine it; 


beſides, the executive power is generally 


employed in momentary operations. The 
„power, therefore, of the Roman tribunes 
was faulty, as it put a ſtop not only to the 
ö legillation, but likewiſe to the execution it- 


* elf}, which was attended with infinite miſ- # 


* chiefs.” 


44547 


: Bo Ts if the legiſlative power i in a free 
{government ought to have no right to- op 


the executive, it bas a "right, and ought. to | 


© have the means of examining in what man- 
ner its Taws Have been executed; an ad- 
Z. 


be an end then of 


5 vantage 
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The king 
himſelf to 
be free in 
thoſe things 
which are his 
own pe- onal 
acts. 


| po | 
ON THE CONSTITUTIONAL Bock It}. 


vantage which this government has over 
that of Crete and Sparta, where the Cofmi 
* and 'the Ephori gave no account of _ 
7 ame (E30 


arr. al thoſe 4005 as the exe- 
cutive power, which do not belong perſinall 
to the king, but are executed miniſterially by 


others, are ſubjected to the animadverſion 


of the houſe of commons. 


Bur in thoſe things ch are the peculiar 
acts of royalty itſelf, I apprehend the king is 
as free, independent, abſolute, and uncon- 
troulable, as any other branch of the con- 
ſtitution. 2 | | 


A ts FERENT doctrine, indeed, formerly 


prevailed, and the greateſt miſeries enſued. 
But, at the Reſtoration, a law was made to 


declare, that, by the undoubted and funda- 


* mental laws of this kingdom, neither the 


' © peers of this realm, nor the commons, nor 


© both together in parliament, or out of par- 


lament, nor the FEE collectively, or re- 


(63) Sp. L. b. xi. e. 6. 
« preſentatively 


Cha 
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« preſentatively, nor any other perſons . 


 ſoever, ever had, have, hath or ought/ta 
* haye, any coercive power over the perſons of 
{ the kings of this realm (664). 


4222 


IN giving the royal nepative in his- FEAR | 
tive capacity, the king ought to be as free, 


independent, and abſolute as either houſe of 
parlament. In his executive character he 


ought to be as free, independent, and abſolute, 
in appointing his miniſters, as the legiſlative . 


aſſemblies are in accuſing and convictinę 
them (65). From the nature of the thing, 
the king only can have the appointment. It 
would be abſurd for the appointment to be 
lodged in either of thoſe bodies, one of which, 
| in caſe of mal-condu@, muſt, as I have faid 


60 12 Charles Il © 30. See alſo Back. Com. 6 


b. 7. p. 242. 


(65) The King's abſolute power of appointing the 0 
niſters of juſtice, or judges, though queſtioned by the par- 
lament in the time of Charles I. I ſuppoſe is not now 


doubted, But I would obſerve, that the act of ſettlement . 
(12 & 13 William III. c. 2.) directed that the judges 


* commiſſions ſhould be made guamdiu ſe bene geſſer int, 
© and their ſalaries aſcertained and eſtabliſhed ; but, upon 
* the addreſs of both houſes of 2 it * bo 
a lawful to remove them.” 


MS above, 
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above, accuſe, and the other condemn. And 


as the accuſers and judges for their conduct 
are, ſo the perſon who appoints ſeems to be 


for his, accountable to no tribunal but God | 


and his own conſcience. 


5 « ks | whatever may be the iſſue of any 


* examination into the executive authority, 


: © the legiſlative body ought not to have a 
£ power of judging the perſon, nor of courſe 
* the conduct of him who is intruſted with the 


executive power. His perſon ſhould be 


© ſacred, becauſe, as it is neceſſary for the good 


of the State to prevent the legiſlative body 
© from rendering themſelves arbitrary, the 


0 moment he is accuſed or tried there is an 
end of liberty (66).* | 


« IN this caſe the State will be no longer a 
* monarchy, but a kind of republican, though 


not a free government.” 


(66) This is fo true, that it is an acknowledged maxim 
of the Engliſh government, that * the king (himſelf) can 


© do no wrong.“ 


Bur 
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0 Bur as the perſon intruſted with the ex- 5 


 ecutive power (67) cannot abuſe it without 
bad counſellors, and ſuch as hate the laws as 
| miniſters, though the laws favour them as 


© ſubjets; theſe men may be examined and 
' puniſhed. An advantage which this go- 


' vernment has over that of Gnidus, where 
the law allowed of no ſuch thing as calling 
the Amymones to an account even after their 
' adminiſtration z and therefore the people 


could never obtain any ſatisfaction for the 


injuries done them (68). 


From the ſpirit therefore of the Engliſh con- 


ſtitution I am ſatisfied, that none but thoſeT have 
diſtinguiſhed by the appellat on of the min terial 


executive power, can be liable to be impeached 
or queſtioned for-their conduct, i in any other 
manner than as ſettled by the bill of rights, 


(b7) It is to be obſerved here, that MonTESQUIEU in | 


this place ſpeaks only of the counſellors of the king in his 


executive, and not in his legiſſative character. And Sir 


WiLLIamM BLACKSTONE, I obſerve, uſes the very ſame 
caution, in his Com. b. i. c. 2. p. 155 · though in the very 
page where this is mentioned, he makes a clear diſtinction 


power. 
(68) * L. b. xi. Co 6. | | 
TT by 


betwixt the king's legi//ative, and the king's executive 
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* by petition ws king (69). "A valuable fran. 
chiſe of the ſubject, which, when exerted on 
proper occaſions, has er . in the end, 

deen found en to Lace 1 


SEVERAL peribns e I base tl 


different opinion, and entertain much more 
lofty ideas of the power of the houſe of com- 
mons. But fuch perſons would do well to 
- conſider, whether one branch of the govern- 
ment ought not to be as free and independent 
as another; and whether if the legiflative bodies 


or either of them, inſtead of ixguiring into the 
conduct of the executive power, ſhould aſſume 
the office of directing its operations, there 


would not be an end of all reſponſibility, one 


or both of the legiſlative aſſemblies would not 
become deſpotic, and the conſtitution. be 
„ 


miſchiefs parton ener ace which had been 
made uſe of, as the preamble expreſſes, to ſerve'the ends 


of factious and ſeditious perſons, and had been a great 


' means of the late unhappy wars, confuſions and calami- 
© ties,” enacts, that no petition to the king, or either 
houſe of parliament, ſhall be PO 5 thn more than 1m 


a at a time. 


* 
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WHAT can be more plain and ſimple, than 
that the /upreme executive magiſtrate ſhall 
appoint his own Subordinate miniſters; and, 
in order effectually to ſecure their fidelity to 
the public, that their conduct ſhall be ſub- 
jected to impeachment i in parliament? On 
the other harid, ſhould ſurmiſes, jealouſies, 


and apptchenſions be thought ſufficient to 


| juſtify, upon all occaſions, an arbitrary inter- 


ference with the executive power; ſhould 
the houſe of commons, without an yſpecific 


a objection 70), be in the frequent uſe of com- 


flaining againſt miniſters, or of a want of con- 
ndence | in miniſters ; - and deem a bare want 


of confidence, 5 without ſignifying © any ſpecific . 
; { reaſon for their opinion (71), a ſufficient 


argument for their diſmiſſion, would not 
ſuch interpoſition begin (to uſe the words of 
king James I. (72), to ſhake the king's au- 
* thority in the choice of his miniſters (73) ” 


(70) The words of the Kg" Anſwer to the ares 


of the H—ſe of C——ns. _ _ 
71) The words of a late Addreſs of the Ho oy 


| C—ns to his M—y. See NOTE [GGG]. 


(72) CL as. Hiſt. Rebel. vol. i. p. 19. 
(a) See NOTE [HHH]. © 


we 
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Grounding their proceedings on /u/þicion, in- 
ſtead of proof, might they . not come to 


0 ſeoß the executive power ? Inſtead of being 


retroſpective, ſhould their power become 
chiefly proſpective; inſtead of uſing their 
inquiſitorial power in impeaching, or in order 
to impeachment, ſhould a pretended want of 


| confidence only, be held ſufficient to ſtop either 


the royal executive, or the miniſterial executive 


power, would not the inquifitorial power of 


the houſe of commons, immediately become 


dictatorial; the houſe of commons become 
the real ( * efficient” ) executive power; be 


placed in the ridiculous ſituation of chuſers 
and accuſers, and perhaps the party accuſed; 


the very reſponſibility pretended to be ſup- 
ported, be annihilated ; and that corrupt 
influence, to whoſe growth ſuch averſion is 
affected, be in reality augmented? 


WIIIs r the executive power remains where 


it is conſtitutionally placed, there can be no 


real cauſe for thoſe dreadful apprehenſions 
which ſome men pretend to entertain of it. 
What miniſter would now dare to exerciſe an 
arbitrary power over any man's perſon or pro- 

perty; 


1 
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perty; or do any c one act intentionally to injure 
the intereſts of his country? Should any one 
be hardy enough to do ſo, would he not be 
ſure to meet with the deſerts due to his teme- 


rity? But ſhould the executive power by any 


means devolve upon the, houſe of commons, 


would the prevailing party' there have any of | 
thoſe ſcruples, or be likely to meet with any 


ſuch chaſtiſement? Indeed on whom could 
be fixed either the odium or the puniſh- 
ment ? Would not they endeavour to ſhelter 
themſelves under the law ? Inſtead of main- 
raining general Iiberty, would not the acts of 
the legiſlature be calculated rather to ſupport 
their own. Power, and | no remedy be left to 


the great body of the people, but that which 


18 ſhocking to may, 3 


7 rin Beg OR the only kind of 
* ſecurity of which men could now ſhew 
* themſelves ambitious, the habeas corpus act, 
* and in general all thoſe laws which ſub- 


© jects of every rank mention with love, and 


*to which they look up for protection 
* and ſafety, would be ſpoken of with con- 


f tempt, and mentioned as remedies only fit 
- for 
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for countrymen and cits: it even would not 
be long before they were ſet aſide, as ob- 
ſtructing the wap: and ſalutary __ as the 
ſenate. . 


© Ton 3 of an equality of right in 


«all ſubjects, of whatever rank and order, 


to their property. and to perſonal ſafety, 
would ſoon be looked upon as an old- 


would ridicule from the bench. And the 
liberty of the preſs (74), now ſo univerſally 
and warmly. vindicated, would, without lols 
of time, be cried down and ſuppreſſed, as 
only ſerving to keep up the inſolence and 
pride of a refractory people. 


© PRESENT, or expected, perſonal power 
and. independence on the laws, being now 
the conſequence of the truſt of the people, 
wherever they ſhould apply for ſervants, 
they would only meet with betrayers. Cor- 
rupting, as it were, every thing they ſhould 
touch, they could confer no favour upon an 


individual, but to deſtroy his public virtue; 


(74) See NOTE III. 
: and 
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© and any advancement of a man by them 
« would only be immediately to inſpire him 


© with views directly oppoſite to their own, 


and to ſend him to increaſe the number of 
* their enemies es (7 5 7 


« Mabr wiſe by the examples of foreral . 


L « alan nations (76), by thoſe which the 
* biſtory of this very country affords, let the 
© people therefore, in the heat of their ſtrug- 


gles in the defence of liberty, always 


© take heed, only to reach, never to over- 


ſhoot, the mark—only to reprels,, never to | 


* transfer and 4 22 ſe power (77). 


. Tavs, if we would have the monarchy” 


pure, as well as the democracy, prevent 
another overſight renewing thoſe troubles 
which happened in the reign of Charles I. and 
preſerve our liberty, we recur to what that 
king recommended to the parliament ; to have 


| ſome means deviſed * for bpholding and main- 


17850 Ds MOL Conſt. Eng. b. ji. c. 19. p. 509, 4th 
edit. 


(76) Sweden 5 Poland particularly. 
(77) DR Loan, Conſt. * b. ii. c. 19. p. 511. 


edit, 
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0 
* taining his majeſty's juſt royal preroga- : 
tives, the ſettling his revenue, and aſcer- t 
< taining the real privileges ofparliament (78). , 
_ Tris is forcibly expreſſed by the celebrated ( 
writer lately quoted (79). The leſs informed l 


part of the people, ſays he, may look, if 
4. * they chuſe, upon the crown as the ſeat of the 
© evils they are expoſed to ; but the more en- 
© lightened part of the nation ought to re- 
* member, that the conſtitution can only ſub- 
ſiſt by virtue of a proper equilibrium—sy A 
LINE BEING DRAWN BETWEEN POWER 
© AND LIBERTY, | 


a Te ee — — . — 
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CHA EF: 0; | 
Concluſion drawn from the Eleven preceding 
| Chapters. a 
A FT ER what has been ſaid in the eleven 
preceding Chapters, I think we may 
ſafely conclude, that no improvement of the 


government will be effectual, which does not 
take for its baſis, the eſtabliſhing of its real 


if nature and principles; that any will, inde- 
ll | pendent of that of the people, is utterly 


(78) CLar. Hiſt. Rebel. vol. i. p. 309. 369. 433. 
(79) Dx Lozme, Conſt, Eng. b. ii. c. 19. p. 51 I. 4th 
Wal: edit. | | 
— repugnant 
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repugnant to the nature of democracy; and 
that virtue in the houſe of commons, and 
prever in the Crown, are. indiſpenſible prin- 
ples : that faction and: corraption. are' of 
moſt dangerous tendency ; ; that by means 
of corruption, it is poſſible the executive 
power may draw to itſelf the whole le- 
giſlative authority; by means of faction, 
it is perhaps as probable, that the legiſ- 
ative aſſemblies, or one of them, may be- 
come the executive power; that if the legiſla- 
tive and executive powers were once more 
united, we ſhould again experience all the anar- 
chy, confuſion, and calamity, which formerly 
attended their junction: but that theſe evils 
may be prevented, by deſtroying private 
views z by aboliſhing the boroughs, 'and 
cauſing members to be returned by ſuitable 
diſtricts ; by ſhortening the duration of par- 
| haments ; in ſhort, by making elections free 
and frequent; and laſtly, by drawing a line 
between liberty and power, not to be tranſ- 
greſſed by any branch of. the government, 
either legiſlative or executive. 


Wr theſe methods to be taken, there 
would be no longer any complaint of che,] 
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al elections, or any heat or animoſity - either 
among the electors or the elected. A ſeat in 


parliament would be again looked upon, like 


the office of ſheriff, as a burthen rather than a 
benefit. A member of parliament would be 
choſen with as little heat, animoſity, or ex- 


' pence, as the mayor of a corporation. Parlia- 


mentary intereſt, and an oppoſition to the 


meaſures of the crown, conferring no title to 


honour or preferment, the talents of popular 
intrigue and eloquence would be again but 
little cultivated. Faction ceaſing, corruption 
would ceaſe. Virtue, as far as the frailties of 
human nature will admit, would be reſtored 
to the democratic aſſembly; the monarch. 
would obtain ſtrength; the ſubject would 
enjoy a large portion of freedom and happi- 


neſs; and the nation would ſoon procure allies, 


and become as renowned and glorious as at 
any formerperiod. 


Lr us then e how far the ſeveral 


atutes, enacted by the legiſlature, have been 
calculated to anfwer theſe good purpoſes, 
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BOOK Iv. 


of the Views of the Legi sture at 
different Times, to remedy the 
Grievances complained of. 


CHAP. I. 
The Subject treated of in this Book.. 
LL the ſchemes. of the Legit The ſeveral 


ſtatutes that 
at different times to remedy the griev- have been 


ances complained of, may I 0 be com- jets. * 
priſed under, | 
1. The bill of rights (1). 
2. The ſtatute for reſtraining perſons hold- 
ing offices in the cuſtoms, - exciſe, &c. 


from voting (2) at elections. 


— reſtraining perſons Holding 


offices in the cuſtoms, &c. from ſoliciting 
votes, or indeed at all WS ( 3) 


at elections. | 


(1) 1 William & Mary, ſeſſ. ii. e. 2. 


(2) 22 George III. c. 41. The be voting is 
Tool, 
(3) 12 & 13 William III. e. 10. ſ. 91. 10 Ann. c. oy 


. 182. The penalty of ſoliciting votes, &c. is 1001. 
| ; The 
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ON THE CONSTITUTIONAL Book N. 


Ihe ſtatute for preventing a greater number 
of commiſſioners from. being appointed 
for executing any office than uſual (4), 


for vacating the ſeat of any mem- 
ber accepting any ice of profit from the 
crown; yet ſuffering him to be re- 
elected (5). 


8 ———for preventing any perſon holding a 
place (6) in the cuſtoms, exciſe, &c. or 
having a penſion (7) during pleaſure, or 

for any (8) term of years, from being 
elected, or ſitting, voting, or acting as 
a member. 


for excluding (9) perſons concerned 


in certain contract made for the public 
ſervice, from the houſe of commons. 


(4) 6 Ann. c. 7. ſ. 27. 
(5) 6 Ann. c. 7. ſ. 28. 


(6) 5 William & Mary, c. 7. ſ. 57. 11 & 12 Will. Ill. 
c. 2. ſ. 150, 151. 12 & 13 William III. c. 10. ſ. 89, 


90. 6 Ann. c. 7. ſ. 25, 28, 29, 30, 31. 15 George II. 


2 b Is 2, 3. 

(7) 6 Ann. c. 7.1. 25. 

(8) 1 George I. c. 56. The penalty is 200. for every 
als on which the member, who is declared to be inca- 
pable of ſitting or voting, ſhall ſo ſit or vote. 


(9) 22 George III, c. 45. 
; The 


Cie I. "GOVERNMENT OF ENGLAND. 


The ſtatute for ſuppreſſing certain (10) Par- 
liamentary offices payable out of the reve- 
nues of the civil lift, 


Wuict ſeveral ſtatutes ſeem to be intended 
to remove zndue influence in the CROWN. 


. LANE: ſtatutes (11) requiring in certain 
electors, as a qualification for voting, a 
freehold eſtate of 40s. annual value. 


4.—for excluding copyholders from a 
right of voting (12). 


5.—againft bribery in electors (13). 


Wulch laſt mentioned ſtatutes ſeem to be 
deſigned to remove all undue influence en the 
CONSTITUENT body of the people. 


(10) 22 George III. c. 82. 
(11) 8 Henry VI. c. 7. 20 George III. c. 17. 
(12) 31 George II. c. 14. 555 TL; 

(13) 2 George II. c. 24. ſ. 7. 
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The occaſion 


of the bill. 


Proviſion for 
religious li- 


berty. 


ON THE CONSTITUTIONAL Bock Iv. 


CHAP. IT. 


of the Bill of Rights (1). 
E VERY one knows that the bill or lads 


ration of Rights was made upon the ſpur 
of the occaſion, when the nation juſtly appre- 
hended (what there ſeems to be no cauſe 
at all to fear at preſent) that the executive 
power meant to aſſume to itſelf the /eg;Native, 
and in criminal proſecutions the ſudicial; and 
conſequently to become deſpotic : and withal 


to eſtabliſh a religion, generally thought to be 
favourable to this policy. 


TEREFORE, for the preſervation of 7el- 
gious liberty, after reciting that the late king 
James II.“ had endeavoured to ſubvert and 
: extirpate the proteftant religion, | 


By committing and proſecuting divers 
* worthy prelates; and 


* By iſſuing and cauſing to be executed a 
commiſſion under the great ſeal for erecting 


(1) 1 William & Mary, ſeſſ. 2. c. 2. 


1 a court 


Chap. II. ' GOVERNMENT OF ENGLAND: 


a court called, the court of commiſſioners for 
© eccleſraſtical cauſes.” 

THAT he had * abdicated the government ; 
i that the throne was thereby vacant ; that a 
full and free repreſentative of the nation had 
been aſſembled ;* the bill or act declared, 


© THAT the commiſſion for erecting the 
late court of commiſſioners for ecclgſigſtical 
* cauſes, and all other commiſſions and courts 
' of like nature, were illegal and pernicious ; 
and © that every perſon that ſhould profeſs the 
* Popiſh religion, or ſhould marry a papiſt, 


© ſhould be excluded, and be for ever incapable 


to inherit, poſſeſs, or enjoy the crown of this 
realm.“ (Which is further confirmed by the act 
of ſettlement (2), which requires, © that whoſo- 
* ever ſhall hereafter come to the poſſeſſion of 
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* this crown, ſhall join in communion with 


* the church of England as ” law eſta- 
* bliſhed.”) 


To preſerve the freedom and 4 
of the /egi/lative aſſemblies (the peculiar, and 
perhaps principal, not to fay ſupreme guardian 
of the liberties of the ſubject), and prevent the 


(2) 12 & 13 William III. c. 2. ſ. 3. 
A a 2 whole 


The liberty 
of the /eoiflae 


tive aſlem- 


blies, 


rr 
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' whole legiſlative power from being aſſumed by 
the executive, after reciting that the king 


had endeavoured to ſubvert and extirpate the 
the laws and liberties of the kingdom ; 


* By aſſuming and exerciſing a power of 
diſpenſing with and ſuſpending of /aos, and 
the execution of laws, without conſent of 
« parliament; 


* By levying money for and to the uſe of the 


Crown, by pretence of prerogative, for other 
time and in other manner, than the ſame . 


had been granted by parkament ; 


* raiſing and keeping a ſtanding army 
within the kingdom in time of peace, with- 
out conſent of parliament, and quartering 
ſoldiers contrary to law ; and 


© By cauſing ſeveral good ſubjects, being 
proteſtants, to be diſarmed, at the ſame time 
when papiſts had been both armed and em- 
ployed contrary to law.“ | 


THE bill of rights“ declared, That the pre- 


tended power of /u/pending of laws, or the 
execution of laws, by regal authority, and 


C 2v:thout. 


Chap, II. GOVERNMENT OF ENGLAND. 
« without conſent of. parliament, was illegal 
© that the pretended power of 4:fpenſing with 


laue, or the execution of laws, by regal 
© authority, as it had been aſſumed and ex- 


( erciſed of late, was illegal. 


Tur levying money for or to the uſe of 
the Crown, by pretence of prerogative, 
uit bout grant of parliament, for longer time, 
© or in other manner than the ſame was or 
; ſhould be ona, was W i 


3 
i . the ra Jong ing or keeping a Rankin 
© army within. the kingdom in time. of peace, 
unleſs it were with conſent of par liament, 


n 


was illegal.“ On the contrary, 


U 


a * THAT the ſubjects which were covteſt; - 


cy might have arms for their defence 
* ſuitable to their conditions, and as allowed 
by law; and. SR: 


© THAT the aalenk of ſpeech, and dehates 
* or proceedings in parliament ought not- to 
© be impeached, or queſtioned in any court os 
place out of parliament.” 
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— 


Of the judi- To preſerve freedom, independency, im- 

cial power. „ . . 
partiality, and integrity, in judicial proceed- 
ings (the /ubordinate guardian of the liberties 
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of the ſubject), and prevent the judicial power 
from being aſſumed by the executive, after 
reciting, that the king had endeavoured, 
as before mentioned, * to ſubvert and extir- 


pate the laws and liberties of the kingdom: 


Tur, of late years, partial, corrupt, 
and unqualified perſons had been returned 


and ſerved on juries in trials; and, parti- 


* cularly, divers jurors in trials for high trea- 
* ſon, which were not freeholders: 


= = => 
— — 
_ - =. *- 


F< 7 J 
5 — 
— — 


Tux exceſſive bail had been required of 
* perſons committed in criminal caſes, to elude 
© the benefit of the laws made for the liberty 
* of the ſubjects () 
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© THAT exceſſive fines had been impoſed; 
* and illegal and cruel puniſhments inflicted : 


Ap ſeveral grants and promiſes made 
of fines and forfeitures, before any convic- 


(3) The habeas corpus act. : 
ks * tion 


— 


er 
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© whom the ſame were to be levied. 


© ought not to be required, nor exceſſive fines 
© impoſed ; nor cruel and unuſual puniſh- 
ments inflicted. 


THAT. jurors ought to be duly impan- 
' nelled, and returned; and jurors which 


© ought to be freeholders.“ And, 


* THAT all grants and promiſes of fines 
and forfeitures of particular perſons before 
' conviction, were illegal and void.“ 


Tavs were the two great powers of go- 
rernment, the /eg/lative and the, judicial, 
made free and independent, and ſecured 
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tion or judgment againſt the perſons, upon 


Tux bill © declared, That exceſſive bail 


paſſed upon men in trials for high-treaſon. 


Of the 
executive 
power. 


from any aſſumption by the executive ; a mea- 


lure well calculated to guard the {/berty of the 
fubje@. 


Bur what was done to guard or maintain 


the potwer of the State? 
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Virtue, the 
principle of 


the repre- 
ſentative aſ- 


ſem ly, over- 


looked. 


"ON THE CONSTITUTIONAL Book Iv. 


- IT is true, the executive poꝛoer was left un- 
diminiſhed, excepting in thofe articles which, 
as we have before obſerved, interfered with the 
other powers of government; the bill of 
rights only declaring, 


© THAT it was the right of the ſubjeds 
© to petition the king, and all commitments 


and proſecutions for ſuch . were 


illegal. 


BuT what was done to maintain the nature 
and principles of the government, the life and 
foul of the conſtitution; the true nature of the 
democratical branch of the government, andthe 
internal principle which directs its operations! 


what was done to improve the virtue of the 
reprefentatives of the people; to make the ex- 


ecutive power as free and independent as the 
legitlative, and as ſecure from any aſſumption 
of power by the legiſlative, by much the moſt 
dangerous evil of the two? On a fuperficial con- 
ſideration, when one reads in the bill of rights, 
that elections ought to be free, and parliaments 
beld frequently, one would imagine it had 
been intended to improve the virtue of the po- 

. Fular 


Chap. II. GOVERNMENT OF ENGLAND. 

pular repreſentation ; but, unfornuately, che 
legiſlature, at that time, were ſo intent upon 
limiting the power of the Croꝛon, that it took 
up their whole attention; and any improve- 
ment in the virtue of he repreſentative al- 
ſembly was never thought of, any further 
than as it might be influenced by the executive 


power. Therefore, when the bill of rights 
declared, 


El Tur clettiva of members of Kee 
© ments ought to be free, it was never in- 
tended to free the elections from the influ- | 
ence of private perſons, but merely from the 
influence of the Crown ; the reaſon aſſigned 
being, that the Ling had © violated the free- 
dom of election. 


AND where it is declared, that parliaments 
ought to be held Frequently, I apprehend it was 
not intended by that expreſſion, ſo much to 
improve the virtue of the repreſentative body, 
as to be another check upon the power of the 
king, As there was, at that time, little, if any, 
funded national debt, the king might not be 
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ON THE CONSTITUTIONAL Book IV, 


diſpoſed to ſuffer parliaments to be held fre- 
quently. As a parliament had lately, in the 
reign of Charles II. ſat near eighteen years, 
it might be neceſſary to declare, which in- 


deed this ſtatute did not, that new parlia- 


ments ought to be held frequently. But 
that there never was any intention to im- 
prove, by this proviſion, the virtue of the re- 
preſentatives, is manifeſt from the manner in 
which the clauſe is expreſſed : the words are 
to this effect, vis. * That parliaments ought 
to be held frequently (not for preventing 
any undue influence on the houſe by its per- 
manency, but) for redreſs of all grievances, 
* and for the amending, ſtrengthening, and 


* preſerving of the laws.“ 


Tus bill of rights, then, did little to eſta- 


bliſh the true nature and principles of the 


legiſlative and executive branches of the go- 
vernment. It might effectually prevent the 
executive power from aſſuming the legiſ- 
tative, and, conſequently, from aſſuming 
tyrannic ſway ; but did it take equal care to 
prevent the legiſlative from aſſuming the exe- 

| = en 


Chi 


cu 
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cutive, and of courſe the ſame kind of 
ſway (4)? 


Dip it improve the zature of the govern» 


ment? Did the executive branch of govern- 
ment become as free as the other branches of 
the legiſlative ? Did the force of the ſociety 
become more united and firm, or more di- 


vided and looſe? Did the houſe of commons | 


become more truly the repreſentatives of the 


people ? f 


WERE the principles of the government 
improved ? Did the ſtrength of the kingdom, 
by a diſunion and diviſion of the executive 
power, become more powerful, or more en- 
feebled ? Did the houſe of commons become 
more virtuous, or more venal? Is the na- 
tional glory increaſed, or diminiſhed ? Have 
the national burden, and profuſion in the ex- 
penditure of public money, ſince the Revo- 
intion, been leſſened, or augmented ? Have 
corruption and faction, ſince that time, de- 


creaſed ? 


(4) See NOTE [KKK J. 
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Al undue 
influence 
ought to be 


aboliſhed. 


The influ- 
ence of pri- 
vate perſons, 
as well as the 
influence of 


the Crown. 


_ Conſt, e p. 270. 


ON THE CONSTITUTIONAL Book Iv. 


CH . 
Of the Statutes fer reducing the In fluence of 


the Crown. 5 


'F all lindus influence be forbidden on, 
the courts of Juſtice, it feems to be ſtil 
more neceſſary to be removed from the grand 
repreſentation of the Kingdom; a juriſdicton to 
which we muſt naturally look up for the pre- 
ſervation of our liberties, political, civil, 06 
religious. 


= 


DovBTLEss every kind of influence on the 
repreſentatives of the people'is a matter of 


ferrous concern; and, by all means, ought 


to be avoided. But, ſurely, the influence of 


private perſons is as dangerous as that of the 


Crown. The influence of the Crown, per- 
haps, changes with a change of miniſtry. Or, 


if not, the commons, having the initiative in 


legiſlation (1), can propoſe laws to abridge— 


(1) This is a privilege of ſuch extent, fays De Lol Mx, 
© that it would ſuffice to put an aſſembly, formed of 
© men of the greateſt parts, at the mercy of a eu dunces. 


— 7 


or 


Cha 
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or aboliſh it. And relief has ſeldom been re- 
fuſed when required. 


Bur the LES of private perſons re- 


mains ever the ſame; and the Crown can 
propoſe no law, either to aboliſh or abridge 
it. And, accordingly, no relief, in this re- 
ſpect, has ever been e attempted; Th 


- F. 2 


*.- * 


FogMERLx, the two powers having grown 
up together, they ſerved as a counterpoiſe to 


each other. Violent contentions, indeed, ſub- 
ſiſted between them; but ſhould the influence of 


the Crown be taken away, and that of private 
perſons be ſuffered to remain, will it not de- 
ſtroy the e of the conſtitution? 


Wr are told, that the reduction of the} in- 
fluence of the Crown, by the late acts of 
parliament, has been already © ſenſibly felt: 
but, 20% en no conſtitutionul queſtion ſhalt rouge 


ß the people, what muſt we feel, when the 


full effects are made known, on ſome future 
call of parliament. * r 
. 88 | CCTV 
I FEAR, if the power of the Commons be 
acreaſed, and that of the Crown diminiffed, 
4 in 


s of he Com- 


r Or rec ED 


olf the Croun 


Reduction of 


the influeace 


already ſen- 
fibly felt. 


Danger of 
increaſiug 
the power 
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, and } FIRE | wor wt 
ws. Fl in the ratio lately propoſed, power will only 
8 of the change hands; and the miſchief, inſtead of 
mw being removed, will be multiplied. 


Wx may exclaim, what more dangerous 
$ perverſion of the conſtitution can be ima- 
* gined, than the nomination of members of 
« pariitament by the Crown; or what fidelity 

- _* to the public truſt can be expected from 
* ſenators, who are created by that govern- 
ment whole conduct they ought to watch 
© and controul (2)! But may it not with as 
much reaſon be aſked, what more dangerous 
perverſion of the conſtitution can be imagined, 
than [a permanent body of men commanding 
the executive power]; or what fidelity to the 
public truſt can be expected from ſenators, 
who are created [to watch and controu! 
themſelves ?] 


CAN We, with truth, ſay of theſe ſta- 
tutes any more than of the bill of rights, that 
they have made the popular repreſentation 
more virtuous, or contributed to the Power 
of the Crown? Can we fay, that, ſince they 


(2) Circ. Let. Yorkſh. Aſſoc. dated Nov. 1, 1783. 
| have 
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have been paſſed, there has been a leſs W 


dency in the legiſlative, to aſſume the exe- 


cutive power? if not, let us bear in continual 


remembrance what is ſaid by Mr. Locks (3), 


that if the ſame perſons, who have the 
power of making laws, ſhould have alſo in 
© their hands the power to execute them, they 
might exempt themſelves from obedience to 
* the laws they make, and ſuit the law, both 
in its making and execution, to their own 
* private advantage, and thereby come to 


have a DISTINCT INTEREST from the reſt 


* of the community, contrary to the end of ſociety 
aud government. 


CHAP. IV. 


367 


Of the Statute againſt Bribery, in the conſti- 


tuent Body F the People. 


AS in the adminiſtration of juſtice, it is a 

great crime to bribe a judge (1), jury- 
man, or witneſs, ſo, without doubt, it ought 
to be conſidered as a crime, to bribe an elec- 


(3) On Civ, Gov. b. lis „ 
(1) © The chief juſtice Thorpe was hanged for a cor- 


Bribery of an 
elector ought 
to be pre- 


vented ; 


© rupt adminiſtration of juſtice, in the reign of Edw. III.“ 


See 11 Hen, IV. BLACK, Com. b. iv. c. 10. p. 139. 
e 
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tor of a repreſentative of the people in parlia- 


Butitisab- ment. But, does it -not appear extremely Pl 
ſurd topuniſh ; : | | tl 
wich ſeverity ſtrange, that ſevere laws ſhould be made 
when felling againft corruption in the conſtituent body of tc 
_—_ c-Si the people, and yet that not one ſhall be found | : 
borough in the Statute-book, againſt the poſſible crime I. 
impuaity. . of corruption in the people's repre/entative? Ml - 
The law, perhaps, will not preſume a thing : 
ſo odious as corruption in the repreſentative. W ; 
aſſembly, and, therefore, makes no proviſion 
: againſt 1 it; and the rather, perhaps, as a mem- 
ber may be inipeacked, or expelled for cor- l 
ruption. But, admitting this reaſoning to a 
Prevail, can it be reaſonable, that a poor t 
elector, who, for corruption, is alſo liable to t 
the cenſures of the houſe of commons, ſhall 
be ſubjected to an oath ; and though, perhaps, ; 
only one in a vaſt multitude, that he ſhall be 
liable to incur a penalty of 5007. and be for 
ever diſabled from voting and holding an i = 
office in any corporation, ſhould he happen to : 
be found guilty of taking ever ſo ſmall a © fum - 
* of money, gift, office, employment, or re- : 
© ward;* and that for a like crime in the per- : 
ſon elected, no 0 "oaths, no penalties ſhall be ? 


requu ed; 


1 =—_ 
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required ; no laws ſhall be made either to 
puniſh or prevent it? Is it not unaccountable, , 
that both the corruptor and the corrupted are | 
totally unnoticed in the Statute-book ? That 

the repreſentative, when he gets into parlia- 
ment, may (for any thing that appears to the 
contrary in any written law) accept with 
impunity ten thouſand times as much as 
would puniſh his conflituent with perpetual 


impriſonment! ? 


Tis law may contribute to give virtue to The repre- 


the CONSTITUENT body of the people ; but I 3 


5 - | | . _ conſtituents, 
am afraid, without ſome effectual proviſion nN 


to ſecure the virtue of the REPRESENTATIVES free from 
corruption, 


themſelves, this proviſion will be of little avail. 


nA . F. 


07 ihe Statute requiring a Quali cation 5 ih : 
County Elefors. 


7H EN we are conſidering the different 

ſchemes of the legiſlature, for redreſſing 
the grievances which have for ages been 
found to ariſe from a defect in the conſtitu- 
tion of the houſe of commons, perhaps one of 
the principal heads of enquiry ought to be, the 


flatute requiring a qualification in my elefors ; 


B b but 
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In the pre- 


ſent ſtate of 


repreſent- 
ation, would 
do no good ; 


neſs of the freebolders, and neglect that of 


ON THE CONSTITUTIONAL Book Iv. 
but as we have had occaſion to diſcuſs this ſub- 
ject in another place, and have there endea- 
voured to ſhew the reaſons on which the a. 
tute is founded, I ſhall beg leave here only 
to refer the reader for information in this 


particular, to Book III. Chapter VII. 


CHAP: VI. 


Of the Statute excluding Copybolders from #1 


Right of Voting. 


FTER the foregoing obſervations concern- 
ing the requiring of a qualification in elec- 
tors, little, I apprehend, need be added, to ſhew 
the impropriety of increaſing, under thepreſent 
ſtate of repreſentatien, the number of electors 
in counties. If, indeed, the gualification was 


increaſed, copyholders, at leaſt thoſe on whoſe 
admittance the fine is certain, might become 


intitled, as well as freeholders, to a right of 


election. But whilſt matters remain as they 


are, what good end would it anſwer to grant 
them that privilege? Is not the great body of 
freeholders a number ſufficient to chuſe the 
members? Can the members do the buſi- 


the 
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the copybolders ? And would better members 
be choſe 1, would more equal laws be made, 
if copyt.olders were admitted to vote? 
Rome (1), after the ſocial war, willing that 
perſons bound by the ſame laws ſhould en- 
joy the ſame privileges, admitted perſons, not 
within the limits of the city (the burghers 
of Italy), into the rank of free citizens; but 
the conſequence was fatal to the liberties of 


Rome. In our own country, we are wiſer. 


In many places there are numbers who have 
no vote at all, and are yet perfectly ſatisfied. 
Within the county of Kingſton upon Hull, 
comprehending ſeven villages, beſides the 
town of Hull, the members are choſen only 
by the freemen of Hull; and a man may 


have a freehold eſtate of 1000/7. a year in 


the county, and not have one vote for a 
member of parliament any where in the king- 
dom (2); yet no complaint is heard of the 


want of this privilege. The freeholders with- 


in the city of York, are under the ſame predi- 


cament ; yet, though the emporium of new 


(1) Sp. L. b. ii. c. 2. BLACK. Com. b. Ls OT Bo 
p. 159. and Dr. PrIce's Obſerv. on Civ. Lib. p. 2 8 
(2) See NOT E [LLL}. 


B b 2 doQrines, 
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—would do 
harm. 
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doctrines, I do not learn but they are, in 


general, very well contented. The caſe is 
the ſame, I believe, within the city of Glou- 


| ceſter. And, perhaps, Newcaſtle upon Tyne, 


which is a county of itſelf, Berwick upon 


Tweed, and other places, may be circum- 


ſtanced in like manner. But I think no 
complaints are made by any of them. They 


know that members are choſen for the ſame 


Claſs of people in other places; and, having 


nothing peculiar in their ſituation, they are 
well aſſured their particular rights muſt be in- 
volved in thoſe of the whole community; that 
nothing can be beneficial to the kingdom in 


general, and at the ſame time prejudicial 


to them. 


Ir, then, no good is to be derived from 


adding copyholders to the electors of members 
for counties, will no harm enſue from ſuch a 
meaſure? Will not the alteration make the 
elections more expenſive, more tumultuous, 


and unſafe than they are already? Inſtead 


of granting a greater number of ſuffrages, will 
it not, in effect, take away all manner of ſuf- 
frage ? Would there ever again be an elec- 


tion. 


Chap. VII. GOVERNMENT OF ENGLAND. | 


tion in a large county which contains many 
copyholders? inſtead of being elected, would 


not the members always be nominated by a 
few leading rulers; and ſo the repreſentatives: 


of counties become the repreſentatives of pri- 
vate perſons, inſtead of the repreſentatives of 
the public ; and, conſequently, lead to all the 
miſchiefs attending the private views of parties? 


LET us reſt ſatisfied, then, that ſo long as 
the electors in counties are ſuffered to be ſo 
numerous as they are at preſent, the ſtatute of 
41 George II. c. 14. ſettling the claim of 
roting at elections of members of parliament, 


made by perſons holding eſtates by COPY of | 


court roll (3), is a wiſe law, 


CHAP, VIL 
Reflections on the aforementioned Statutes. 


PON the whole, have the ſtatutes ſerved 

to confirm two of the firſt principles of 
the conſtitution, namely virtue in the demo- 
cratic department, and Arength or power in 
the monarchic? The bill or declaration of 


(3) See NOTE [MMM]. 
B b 3 rights, 
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rights, and the ſtatutes for reducing the in- 
fluence of the Crown, may have put the exe. 
ecutive power under proper limitations: the 
ſtatutes againſt bribery, requiring a qualifica- 
tion in county electors, and excluding copy- 
holders from a right of voting for county 
members, may, under the preſent ſyſtem of 
the conſtitution, be proper regulations, as re- 
lating to the conflizuent body of the people; 
but ſurely much yet remains to be done, to 
improve the virtue of the repreſentative body, 
and the power of the Crown, 


Ir, then, the /awvs hitherto have been in- 

affectual for theſe purpoſes, let us ſee whether 

the propoſals of individuals have been more 
fortunate, 
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RO K 
Of the different Schemes of private 
individuals to remedy the Griev- 
ances complained of. 
CHAP. I. © 
Of the Subject of this Book. 


THINK the ſchemes of private indivi- The heads of 
| the different 


ſchemes of 


- duals may be comprehended in the fol- 
Dota individuals. 


lowing : 

I, AN equal repreſentation, or a repreſenta- 
tion proportioned to the number of the people. 

2. FoR adding an hundred members to the 
counties and the metropolis. 

3. Fo limiting the number of the peerage. 

4. For chuſing into the miniſtry neutral 
men, and men of capacity, impartiality, and 
diſintereſtedneſs. : 

5. AN equal repreſentation, and annual par- 
laments. | ; 

Or which, each in their order. 

| B b 4 CHAP. 
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An equal re- 
preſentation 
under this 
conſtruction 

of it, juſtified 
by no ſtatute 
or uſage... 
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CHAP, II. 


of an equal Repreſentation, or a 8 ofent- 
ation proportioned lo the Number of the 
People. 


I AVING already treated of equality, as 


relative to the conſtituent body of the 
people, or the right of univerſal ſuffrage, Iam 


now to eonſider it in another point of view, 
as it relates to the people's repreſentatives, 


THERE is ſomething, farely, faſcinating in the 
term equality; for a repreſentation . according 
to the number of electors, is juſtified neither 
by any ſtatute, nor by any uſage in this king- 
dom. A plan of equal repreſentation,' as a 
late writer juſtly obſerves, © could never have 


© been intended by our anceſtors, who ranked 


the counties of York and Rutland as of equal 


? nee. 


Never in- 
tended to re- 
preſent every 
particular 
peiſon; but 
the peculia- 


Ir an equality was ever intended in the re- 
preſentation, it was, not that a number of 
members ſhould be choſen according to the 


rity of every number of 1 but that every place of ary 


particular 
_ 


conſequence 
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conſequence (1), (not every particular per/on,) 
in the kingdom, ſhould have members to re- 


preſent its ſituation, its commerce, and other 


local circumſtances, Knights of the ſhires 
had the general ſuperintendence over coun- 


ties; citizens and burgeſſes, over particular 


cities and towns. By theſe means no pecu- 
larity, any where, could remain unknown. * 


Bur if one ſeventh part of the members 
were to be conſigned to the capital (and I un- 
derſtand the capital is computed to contain 
one ſeventh part of the inhabitants of the king- 
dom), could every peculiarity be repreſented, 
without enlarging the houſe of commons, to 


a degree dangerous to think of? If one ſeventh 


of the number of the repreſentatives in the 
nation were to be choſen in the city of Lon- 
don only, it would ſurely throw both the 
electors and the elected into convulſions (2). 
The elections would become ſo tumultuous 


(1) See NOTE. [NNN], 


(2) If any one ſhould think theſe arguments cacti. | 


five, I would recommend him to read the Dean of 
GLoucesTER's Four Letters on important Subjects. 


Miſchiefs at- 
tending ſuch 
an alteration, 


i that 
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that they could not be attended but with the 
greateſt danger. And would the evil be leſs 
in parliament itſelf? So great a number of 
members as muſt then be appropriated to the 
metropolis and its environs, conſtantly reſiding 
upon the ſpot, might form cabals and faQtions 
not eaſily to be reſiſted. If the proportion of 
the land-tax paid by their conſtituents ſhould 
be thought too high, or their conſtituents 
could be peculiarly benefited by any alteration 
in trade, or otherwiſe, theſe partial advantages 
would probably be contended for with all the 
vehemence of eloquence; however unreaſon- 
able, inconvenient, or injurious, they might be 
to the reſt of the nation. Members brought 
diſperſedly from other places, could not per- 
haps be fo ealily united into an oppoſition. 


And if they could, poſſibly a numerous mo- 
bility might be called in as auxiliaries, to 


over-rule them. 


CHAP. 


Ch 
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"Ca AS? 


Of the Propofition for adding an Hundred 
Members to the Counties and the Metro- 
polis. f 


15 HIS propoſition doubtleſs comes well 

recommended. LORD CLARENDON, 
Load CHATH AM, and the preſent MR. PITT, 
his ſon, are conſiderable authorities, But let 
us examine their arguments. | 


Mx. P1TT, in his late motion, ſeems in 
ſome meaſure to have been aware of the dith- 
culties to ariſe from increaſing the number of 
the repreſentatives; and if I remember right, 
propoſed, by way of leſſening the force of the 
objection, to disfranchiſe any boroughs as they 
might, like New Shoreham, happen to miſbe- 
have. But if any expectation could be reaſon- 


ably formed from ſuch an expedient, while 


the remedy. is preparing, would not the con- 
ſtitution expire? Suppoſing the venal boroughs, 
or thoſe boroughs where the number of elec- 


tors is few, were actually aboliſhed ; yet if 
the 


379 


Said to be re. 
commended 
by Lord Cla- 
rendon, Lord 
Chatham, 
and the pre- 
ſentMr. Pitt, 
his ſon, 


Examination 
of the argu- 

ment of the 

preſent Mr. 

Pitt. 
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Of another 
body of men, 
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the /amily boroughs were ſuffered to remain 
would it be any more than taking off a wart, 


and leaving the large wen behind ? 


A certain - body of men, by way of recom- 


mendation of the meaſure, informs us, that a 


repreſentation of this kind would be * purged 


from every viſible taint of undue influ- 


ence (1). But the writer of a Letter to the 
Author of the Lucubrations during a ſhort Receſs, 
tells us a very different ſtory. His words are, 
* we have ſeen county members, under the 
© influence of contracts, voting for the court: 
* andyet they have been, he adds, © repeatedly 
© returned.” If fo, a county repreſentation is 
no better calculated to convey the ſenſe of their 


_ conſtituents, than a repreſentation by bo- 


roughs. Another writer (2) ſays, The 
knights of the ſhires ſtand foremoſt certainly, 


in the rank of independence; yet of all thoſe = 
© Enights of the ſhires who voted that the in- 


© fluence of the Crown Na to be reduced, 


1 "RR Aſſoc. Add. 17. 
(2) The Author of a Letter on Parliamentary Repreſen- 


tation, inſcribed to Joxꝝ ta a Eſq. M. P. p. 23. 3d 
edition. 


: 8 which 
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« which they had univerſally ſupported, aud 
© afterwards oppoſed every meaſure that tended 


Fe i 
381 


towards the reduction of that infſuence at 


« the cloſe of the laſt parliament, how few 
« were rejected by their counties for that or 
© any part of their political conduct. You 
vill ſay then that their conduct was approved 
Aby their conſtituents, who did not wiſh the 
reduction of the influence of the Crown; 
what then will be the excuſe of thoſe coun- 


© ties who returned the ſame members in ſo 


© many inſtances, one of whom had always 
« ſupported and the other oppoſed that influence? 
surely thoſe conſtituents could not have held 
© two contrary political opinions, or have 


* equally approved of the oppoſite conduct of 


their repreſentatives.” 


LoxD CHATHAM (3), in his argument 
upon this ſubject, ſays, Let us endeavour 
* to infuſe ſuch a portion of new health” 


(3) Free Parl. 58. The Author of which tells us, the 


ſpeech, as he has given it, was taken by a gentleman of 
very diſtinguiſhed character and abilities, and was never 


© before publiſhed.” 


6 [youn g 


Lord Chat- 


ham. 
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[young blood (4) ſome ſay] into the conſti- 


© tution, as may enable it to ſupport its moſt 
© inveterate"diſeaſes;'*—that is, to bear with the 
corrupt gangrenous ſore, the rotten boroughs, 
But does not this recipe put one in mind of 
the perſon, who attempted to reſtore youth to 
the aged, and vigour to broken conſtitutions, 


by literally infuſing young blood into the body 


natural? 


So great indeed are the difficulties attending 
the diſcuſſion of this ſubject, that this is not the 
only error this great ſtateſman has run into 


concerning it. Speaking of what he very 


properly calls the rotten boroughs, the limb, 
ſays he, is mortified, but amputation would 
© be death.“ Is then a mortification to be 
cured with young blood? The rotten bo- 


rougnhs are to continue, and yet there ought 


to be a permanent relation between the con- 
* ſtituent and the repreſentative body of the 
people; taxation and repreſentation are 
46 7 b 

inſeparable. 

(4) Letter to the Author of Lucubrations p. 28. Letter 


on Parliamentary Repreſentation, inſcribed to Joan Six- 
CLAIR, Eſq. M.P. p. 28. 
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WHAT then ſhall be ſaid of the opinion, of 7 Lord Claren- 


don, 
ſuch a man as LORD CLARENDON ; a man 


who having executed the office of Lord High 
Chancellor, having himſelf written the public 
papers in favour of the royal cauſe in the 
reign of Charles I. and ſince that the hiſtory 
of that rebellion, muſt be ſuppoſed to have 
been well converſant in the laws, the hiſtory, 
and conſequently the conſtitution of the king= 
dom? I deny that LORD CLARENDON ever 
propoſed, or approved, in the preſent flate of 
the repreſentation, any addition to the county 
members. Speaking of CROMWELL's not ob- 
ſerving the old courſe, in ſending writs out to 
all the little boroughs, he adds theſe words: 


che thought he took a more equal way, by ap- 
pointing more knights for every ſhire to be 
* choſen, and fewer burgeſſes ; whereby the 


number of the whole was much lefſened ; 
* and yet, the people being left to their own | 
© election, it was not by him thought an ill 
* temperament, and was then generally looked 


* upon as an alteration fit Sto be more 
l © warrantably 
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Ch 
_ © warrantably made, and in a better time 5). 1 
But here a thing, very different from what is | 
i 2 | th 
propoſed at preſent, is obſervable; though mer: 7 
knights for every ſhire (to wit, all together, 5 
261), were choſen, there were fewer burgeſſez | 
(only 139) making in the whole no more than 1 


400 members for England and Wales; 2 WM 1; 
number, including the 30 allotted for Scotland, 4 
and 30 for Ireland, much ſhort of 558, the MW 


number at preſent returned for England, b 


Wales, and Scotland (6). 0 
1 Queſtions Men are often partial ro their own opinions, 7 
is). 1 neceſſary to 8 | - ind: 
= anſwere 7, or I think no one, not blinded by prejudice, | 
M4 to ſ-tisfy the when he comes ſeriouſly to conſider it, could 1 
j people. ; | 9 | . SE Ted 1 Vi 
| . approve of the project contained in this pro- | 
| 4 poſition. Let him fit down and anſwer theſe | 
N : - | . 7 
| | queſtions. Are the members for counties h 
Wh always elected on the day of the election, W _ 


my 
—— 
rar — a 


freely by their conſtituents ; or, the expence of U 


— — 


(5) Lord CLar. Hiſt. Rebel. b. xiv. p. 386. RapiN's pl 
Hiſt. of Eng. vol. xiii. b. xxii. p. 109. WRHIT. Mem, 1 
p. 552. Inſtrument of Gov. Articles ꝙ & 10. HuME's 
Hiſt. Eng. c. Ixi. p. 238. See Cromwell's plan for new 

modelling the repreſentation in parliament, in HarRis's r6 
life of Cromwell, p. 288. 


(6) Harris's life of Cromwell, p. 343. 
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Chap. III. GOVERNMENT OF ENGLAND: 

the election, deterring any from oppoſing 
them 7) are they not more generally nomi- 
nated at a previous meeting, and often by 
a few perſons only at that meeting; and, con- 
ſequently, are they not ſubject to be influ- 
enced by private inſtead of public motives ? 
If the electors be influenced by the nobility, 
what can be conceived more unconſtitutional; 


than to throw that power; which ſo.peculiarly 


belongs to the commonality, into the hands 
of the houſe of peers? When the num 
bers and wealth, and conſequently the 


power of the commons have viſibly ac- 


quired ſo great a weight in the ſcale of go- 
rernment, can it be a wiſe meaſure intirely to 
deſtroy that equilibrium of power between the 
2 ative aſſemblies and the executive autho- 
ity, which, according to the moſt admired 
writers, can alone preſerve the conſtitution (8)? 


If the number of repreſentatives was ſo 


greatly .increaſed as has been lately propoſed, 

is there not reaſon to fear the houſe of com- 

mons, like the Poliſh diet, would become more 

remarkable for their violence than their wiſ- 
(7) See NOTE [O00]. 


(8) Se NOTE (PPP). | 
| Cc dom? 
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dom? And if not, what human conſtitution, 


in ſo numerous, and conſequently ſo diſorderly 
an aſſembly, could bear the fatigue of being 
the ſpeaker ? Would the alteration make any 
change in the ſyſtem of corruption; or would 
it not rather, by creating more wheels, require 
the more oil? Would not the project violate the 
contract made between England and Scotland 
at the Union? And in what way could the 
100 members be proportioned among the 


counties, without altering the balance between 


the northern and ſouthern parts of the king- 
dom, and creating an apprehenſion of an equal 


land-tax, or ſome other alteration Quay; ob· 
noxious? 


Tur great advocate for the addition of 
100 members, himſelf admits, that © provided 
© the members be firmly connected with the 


body of the nation, the liberty of the nation 


may be well protected by a houſe of com- 


* mons, whole members do not exceed 


* zoo (9). A truth, I ſhould ſuppoſe, ſcarcely 


(9) See Mr. Wore s anſwer to the queries propoſed 
by the committee of correſpondence at Belfaſt, incloſed in 
a letter to Mr. HENRY Joy, Jun. ſecretary of the com- 
mittee, dated Auguit 22d, 1783. | 


2 to 


Chap. III. GOVERNMENT OF ENGLAND. 
to be doubted. Until the reign of Henry VIII. 


we have ſeen that the number of members, 
though now 558, was only 298. And 1 


imagine it will be granted, that that number, 
if they had exerted themſelves, would, at 
that time, have been ſufficiently competent 
(as, much more, would 5 58 at the preſent 
period) to obtain any ſhare of liberty which 
could reaſonably be required. But when 
the houſe of commons became ſo greatly 
augmented in number, and they began to 
contend for porter as well as liberty, what 
was the conſequence? The Crown, at laſt, 
became ſo weakened, that, notwithſtanding 


an almoſt boundleſs patronage, it could nei- 


ther ſubdue a foreign enemy, nor ſuppreſs 
domeſtic faction; nothing but complaints 
were heard of, prodigality, misfortune, and 
liſcontent. 
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CHAP. W. 


Of the Project for limiting the Number of the 


Peerage. 
hers loſt 1 ESI D Es the alterations which have been 
their weig <> 3 ; 
In the ſcale propoſed for amending the repreſentative 
of govern - 1 FATS TY Rig | 
ment, aſſembly, it ſeems improvements have alſo been 


thought of for the upper houſe of parliament; 
and an attempt to limit the number of the 
Peerage, which formerly miſcarried, has again 


been revived in idea. 


Bur have theſe reformers attended better | 
to the true principles of the conſtitution, to 


the preſerving of a proper equilibrium of 
power in the different branches of the legit 
lature, than thoſe who have thrown their ſhafts 
at the Crown ? I fear all, or the chief of the at- 
tempts, come from the ſame quarter, and that 
the ultimate aim is only to aggrandize fill 
more the almoſt irreſiſtible power of the houſe 
of commons ? | 
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chap. IV. GOVERNMENT OF ENGLAND. 


Ir any perſon will caſt back his thoughts In wealth. 


to the time of the origin of the houſe of com- 
mons, he will find how ſtrangely the balance 


of power between the two houſes of parlia- 
ment, both in wealth and numbers, and con- 
ſequently in power, has been altered ſince 
that period. 


IN regard to wealth, the commons have 
been enriched by commerce; but the nobility 
hare had no ſuch reſources. On the contrary, 


their poſſeſſions, inſtead of increaſing, have 


been diminiſhed. Freedom has been ſo much 
the characteriſtic of the times, that not only 
perſons, but property, were to be free. The 
fetters were to be taken off entails, and free- 
dom given to alienation ; and, in conſe- 
quence of this freedom, the property, and 


conſequently the power of the ancient nobi- 


lity, was gradually transferred into the hands 


of the other houſe of parliament. 


Win reſpect to aumbers, it is notoriouſly In numbers. 


known, that the number of the knights, cit! - 
zens, and burgeſſes in parliament, has been 
A more 
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In other re- 
ſpects. 


Theirdignity 
ſhould be 
reſtored, not 
leſſened, 


ger can be reaſonably apprehended; that, 


© 'ON THE CONSTITUTIONAL Bock v. 
more than doubled ſince their firſt inflity- 
tion (1). „ | 


KNOwWING this, we cannot be much ſur- 
prized to find the Crown deprived of all le- 
giſlative authority, except a ſimple negative; 
and that the ſame things ſhould have hap- 
pened to the houſe of peers, in reſpect to that 
grand article of power—money. 


Bur when we know, that the houſe of 
lords, as well as the prince, in this import- 
ant article, that of granting the ſupplies, can 
barely deny them; that they are, in this re- 


ſpe&, entirely at the mercy of the commons; 


that there is no other power from which dan- 


therefore, as was ſaid of the king in his legiſ- 
lative capacity, poſſeſſing no © power of doing 
* wrong, but merely of preventing wrong 
from being done (2), can any thinking 
7) From Edward the Firſt's reign, to the end of 
* that of Edward the Fourth, there were only 170 mem- 


bers ſent to parliament from all the cities and burghs in 
* England,” ELLys on Liberty, p. 393. Jokxs rox 


on Monarchical Government, p. 270. 


(2) BLACK, Com. b. i. c. 2. p. 154, 2d 4to edit. 


man 


man deem it good policy to leſſen ſtill fur- 


ther ſo beneficial a power; a power to do. 


good; and which, unleſs the houſe ſhould 


ever unfortunately conſider their right of aſ- 
ſenting to the grants of the commons, as a 
privilege calculated rather for their own pri- 
vate advantage than the public benefit, can do 
no harm. In my mind, if any danger be to 
be apprehended from the conſtitution of the 
upper houſe of parliament, it will be when- 
ever their wealth and numbers ſhall become 
ſo reduced, as not to give a dignity, and com- 
mand ſufficient reſpect and ſubmiſſion to their 
deciſions. If the numbers, wealth, and power 
of the peers had been ſuch, as not to have 
been intimidated from doing their duty in 
the reign of Charles J. moſt likely the miſ- 


fortunes, which then fell out, would have been 


prevented, 


As the grand judicature of the kingdom, a 
judicature from which there is no appeal; and 
where, therefore, an injury is dreadful, be- 
cauſe it is an injury without poſſibility of 
redreſs ; * A tribunal of ſuch high authority, 
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Improve- 
ment ſug- 


geſted. 


oN THE CONSTITUTIONAL Bock v. 


as not only to decide in the laſt reſort between 
ſubject and ſitbject, but diſputes, in which there 
may ſtand at their bar the executive govern- 
ment itſelf as the accuſed, and the people of 
England, by their repreſentatives, as the ac- 
cuſers: as legiſlators, the grand arbiters be- 
tween the prince and the people, the great 


barrier to prevent all encroachment by either, 


they ought ſurely, both in wealth (3) and 


numbers, to impart an idea of wiſdom, im- 
partiality, and juſtice (4); ſo exalted as to be 


above the reach even of ſuſpicion; and, conſe- 


quently, maintain a dignity to excite. a re- 
verence of their deciſions. 


As the houſe of lords are conſtituted on an 
idea of wi/dom, impartiality, and ſſtice; and 
dignity, that is, independence, is the very found- 
ation of this principle, if one might preſume to 


(3) May it not be a queſtion, whether it be conſtitu- 
tional to admit perſons of ſmall fortune, though for ſervice 
done to the State, to an hereditary right in the peerage ? 


(4) MoNTESQUIEU ſays, it is a maxim, 70 nobility, 


ma monarch; no monarch, ng ny. But,“ ſays he, 


* there may be a deſpotie prince.“ (The nature of whoſe 
government ſee explained in p. 4.) 


ſuggeſt 


Chap. IV. GOVERNMENT OF ENGLAND, 


ſuggeſt an improvement in the houſe of lords, 
it ſhould be, not to leſſen their dignity, by 
diminiſhing or limiting the number of their 
members, but to increaſe their dignity, by 
requiring in them, or, at leaſt, in all new- 


made peers, a qualification ſo ample, that. 


their own poſſeſſions ſhould give a ſecurity 
againſt corruption, and inſure in them à com- 


mon intereſt with the community; an idea which 


is the foundation of that virtue, or principle, 
on which the houſe of” commons allo is found- 
ed. From the biſhops, indeed, no qualifica- 
tion can be required ; as they hold their ſeats 
by virtue of their ancient ſpiritual territories, 


called, under the Saxons, frank-almoign, or 


free alms; changed, by William the Con- 


queror, into the feodal or Norman tenure by | 


barony (5); and the rather too, as they hold 
their honours but for life. Reſtore the dig- 
nity of the ancient barons, and the houſe of 
peers will, in ſome meaſure, be reſtored to 
their ancient weight in the ſcale of govern- 
ment, If a qualification be requiſite in the 


(5) Brack. Com, b. i. c. 2. p. 156. and b. i. c. 12. 
p- 400. 


members 


55 


— wy — — — — — 


— — 2 — —U— 


— 


* 


— = 
— — 


— — 


— — ̃ kN— . — 2 r —— 
F SIDSSITT SD IEEE Tom EOS remeron ee tor 2 I 
enen > \ \ whe 
RS = EEE ˙ A 
_— 8 * TRIS PRs 
— "_ 


— —— 


WE IEEE ST == 


— — — 
* —_— —_— 
2 —̃ —[— 
— 


ON THE CONSTITU'TIONAL Book v. 


members of the lower houſe. of parliament, is 
it not ſtrange no qualification ſhould be re- 
quired in the members of the higheſt ; and 
eſpecially, when (to repeat what is ſaid 
before) their territories, which are to give 


them dignity, are the very foundation of 


the principle of their conſtitution (6)? Should 
a peer be ſo indiſcreet as to reduce his for- 
tune, 'and become dependent, he ought to 
be degraded (7). A ftate of dependence is 
inconſiſtent with the dignity which is required 
in a peer of Great Britain. Whenever it ſhall 
happen, that men in diſtreſſed circumſtances 
ſhall make a part of the Britiſh peerage, un- 
doubtedly the equilibrium of power would be 


| (6) * Exceſs of poverty is a pernicious thing in an 
* ariſtocracy. To prevent their poverty, it is neceſſary, 
above all things, to oblige them to pay their debts in 


time.“ Sp. L. b. v. c. 8. Sce Note [MM]. 


(7) In the 4th of Edward, a duke of Bedford was 
degraded by act of parliament on account of his- poverty. 
4 Inſt. 355. BLack. Com. b. i. c. 12. p. 403. The 
preamble to the act is remarkable: Foraſmuchas 
oftentimes it is ſeen, that when any +4 is called to 


high eſtate, and hath not convenient livelihood to ſup- 


port the ſame dignity, it induceth great poverty and 
* indigence, and cauſeth oftentimes great extortion, em- 
© bracery, and maintenance to be had, to the great 
trouble of all ſuch countries where ſuch eſtate ſhall 
happen to be: Therefore, Sc.“ 
| | endangered, 


Ch. 


en 
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endangered, Contrary to their inſtitution, it 
would invite, what of all other things ought 
to be avoided, ill-deſigning parties, faction, 
and their concomitant corruption. Whereas, 
the opulence and dignity of the peers of Great 
Britain ſhould be ſuch as tc preclude, as far as 
human proviſions can preclude, both faQion 
and corruption; or, in the language of Sir WII. 
LAM BLACKSTONE, their ſubſervience to 
either of the other branches of the legiflature. 
As the law pays that regard to the word, or 
honour, as it is called, of a peer, as to eſteem 


it equal to another man's oath, ſo his actions 
ſhould have that reſpect paid to them, as not 
eren to be ſuſpected. 


is 5 


CHAP. V. 


Of the Scheme ; for hu feng into the Mini 277 
neutral Men, and Men of Capacity, Impar- 
tiality, and Diſt HOST: 


APIN, in his D:/zrtation on the Origin The ſcheme 
of the Government of England (deſigned, N 
as J imagine, to give the world the benefit of 
all his labour and obſervations), ſeems to re- 
commend, 


1 
1 
1 
i 
j 
j 
14 
141 
1 
bt. 
11 
v3 
| 1 
1 
1 
1 
1 
' 7 
i 
id | U 
11 
I; , 
| 5 
N 1 
18 
© et 
HW 4 
{ | 
1 
1 Ro 
3 z 
* 
1 
4 6 


== == l 


S \ — 
—— —— 


oN THE CONSTITUTIONAL Book v. 


commend, that the-higheſt poſts in the nation 
ſhould be filled with neutral men [neutral 
lords (1), I think is his expreſſion], men of 
capacity, impartiality, and difintereſtedneſs (2), 
© A dozen of ſuch noblemen in England, in 
© the moſt eminent poſts,” ſays he, would 
* infallibly cruſh both factions at once (3). 
L/ ed gu. ] This is exactly conformable to his 
principles. Notwithſtanding his remark, al- 


ready noticed, of the views of parties, which 


was a thing too obvious to be concealed, he 
ſeems to have thought, that all the fault in the 


conduct of public affairs lay entirely with the 


Crown; and having, as he conceived, guard- 
ed againſt that, he imagined nothing more to 
to be neceſſary. But any one that has taken 
the trouble to read thus far of this perform- 


ance, will perceive, that, to obtain perfec- 


tion, much more would yet remain to be 


| (1) From this expreſhon, are we to ſuppoſe RApin 
apprehended, that members of the houſe of commons would 
have © too much inclination to keep up the greatneſs of 
< that place, to which they might think they owed their 
< own greatneſs.” Lord CLar. Hiſt, Rebel. b. iii. p. 15b. 
(2) Rarin's Diſſert. en the Orig. of Gov. in his 
Hiſt. Eng. vol. xiv. p. 436. e PE 
done; 


Cha 
do! 
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done; that if the king's miniſters were ever 
ſo neutral in their notions, of ever ſuch capa- 


ty, impartiality, and difintereſteaneſs, it would 


be almoſt next to an impoſſibility, under the 
preſent ſyſtem of government, to manage 
public affairs, for any length of time, with 


reputation, in the way that was done by 


Q. Elizabeth. 


ALMOST the very laſt words in RAPIN's 
Diſſertation on the Origin of the Engliſh Go- 
vernment are, I do not ſee what can put an 

end to the fort of civil war carried on in 
England, but the prudence of a juſt and 
* equitable ſovereign, moderate in his deſires 
and paſhons; a lover of the proteſtant reli- 
© gion, and one that makes the good and 
© happineſs of his ſubjects his ſole care and 
* ſtudy.” If this were really all that was 
neceflary, I need not heſitate to ſay, Eng- 


land would at this time be the happieſt na- 


tion upon earth. 


Many men, however, beſides RAPIN, en- 


tertain the very ſame notion. Whenever any 
thing 


nions of 


Would not 

be effectual 
without 
ſomething 5 
more. 


The opi- 
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thing goes amiſs in government, they imagine 

the whole reſts only on what man is prime 

miniſter; as if the Engliſh government were 
an abſolute monarchy, and our liberties and 

happineſs depended ſolely on one man's diſ- 

poſition: whereas, it is only in the infancy 

of ſocieties, that the leading men in the re- 

public form the conſtitution; afterwards 


© the conſtitution forms the leading men in 


* the republic (4). 


OTHER men, on the contrary, ſeem to 
conceive, that political liberty, and conſe- 
quently civil liberty, can be met with only 
in a well-conſtituted houſe of commons; that 
© there” all matters of government ought to be 

rn and that, if there be a receipt, a 
noſtrum for the making of a weak govern- 
© ment, it is by giving the power of con- 


* triving meaſures to one, and the nomina- 


* tion of the perſons who are to carry 
a thoſe meaſures into execution, to an- 


(4) us on he Riſe and Fall of the Roman 


Empire, p. 3. 


GY 1 
© other. 
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man was deemed a malignant and delinquent, 


who did not, without murmuring, ſubmit to 


this kind of doctrine; ſo, in the preſent, an 
army, where the rule is- abſolute, is thought 


to be its happieſt illuſtration (6). 


NEVERTHELESS, is the doctrine conſtitu- 
tional? True political liberty, certainly, 
„is only to be met with where there is no 
© abuſe of power. Conſtant experience, in- 
* deed, ſhews us, that every man inveſted 
* with power is apt to abuſe it. And, ſtrange 

das it may ſeem, moſt true it is, that even 

virtue itſelf has need of limits. | To pre- 
vent, therefore, the abuſe of power, it is 


The true no- 
tion. 


* neceſſary, that, by the very diſpoſition of 


things, Power ſhould be a check to power (7). 


Ir is not in the perfecting of any one 


branch of power, that the art of government 


(5) This is ſaid to have been a part of Mr. F—'s 


ſpeech on the India bill, the 16th July 1784 ; but as it 
is only newſpaper intelligence, its authenticity muſt be 
referred to thoſe who were preſent, and heard it. 


{6) Ibid, (7) Sp. L. b. xi. c. 4. 
conſiſts; 


| ſame. 
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the powers of government; legiſlative, ex6« 
cutive, judicial, fiſcal, eccleſiaſtical, mari- 


time, military, and inquiſitorial; in the 


conſiſts; but rather in khe diſtribution of al 


conſtitution and diſtribution of each particular 


power; and in the connection of the whole. 
As a piece of human mechaniſm, govern- 
ment ſhould conſiſt of many parts; each 


part ſhould be ſo conſtructed as to perform 2 


particular office; and the ſeveral parts or 
movements ſhould be ſo connected, as how- 


| ever ſeemingly diſcordant, toconduce totheuni- 
form and regular movement of the whole'(8); . 
and the whole ſhould be fo equally balanced, 


as to produce, if ſuch a thing be poſſible in 
human affairs, a perpetual motion 3 2 mo- 


tion reſembling that of thoſe various Parts 


of the univerſe, which, by attraction and 
repulſion, action and re- action, produce the 
moſt exact regularity, and continue ever the 


- ACCORDINGLY, every power of . govern- 


ment relating to the her ſon of the ſubject, le- 


(8) © In the ſame manner as diſcords in muſic contri- 


© bute to the general melody of ſound.”  MoNnTE8QUIEV | 


on.the Grandeur and Declenſion of the Romans, p. 151. 
giſlative, 


j 
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I | gillative, judicial, executive, and inquiſitorial, 
is moſt wonderfully diſtributed. The legiſ- 
ative body being compoſed of two parts, one 
checks the other, by the mutual privilege 
' of rejecting. They are both checked by the 


© legiſlative. (8).“ The judicial power is not 
only ſeparated from the legiſlative and execu- 


parts. A. juſtice of peace may commit; but it 
muſt be upon proof of an infringement of the 


his warrant of commitment. A writ of habeas 
corpus may command the body, and this war- 


there examinable. If the commitment be un- 
lawful, the priſoner muſt be diſcharged; if the 
caſe be bailable by law, exceſſive bail muſt not 


be required (9). Care being thus taken for the 


ſecurity of ſociety, and the liberty of the ac- 
cuſed, power is then ſhifted into other hands. 
Agrand jury are to find the indictment or in- 
ſrument of accuſation, Another jury, the 
(8) Sp. L. b. xi. c. 6. 
(9) Bill of Rights, 1 Will. & Mary, feff. ii. c. 2. 
TD D d peers 


executive power, as the executive is by the 
tive, but is itſelf alſo ſubdivided into many 
the law; and that proof muſt be ſet forth in 


rant to be produced to the court of king's | 
bench. The legality of the commitment is 


— 


4102 


#22 


o THE CONSTITUTIONAL Book . 


| Peers or equals of the party accuſed, who, 


from a ſimilarity of ſituation, may be his advo- 
cates, but can never be his adverſaries; men 
who, being unknown till, as it were, the mo- 


ment of the trial, can be ſcarcely ſuppoſed to have 


entertained any partiality or prejudice, or haye 


any private end to anſwer; but who being, 


nevertheleſs, ſubje& to an almoſt unlimited 
right of challenge or objection by the priſoner, 
may, in ſome meaſure, be ſaid to be judges of 
his own chuſing; theſe, I ſay, are the perſons 
with whom the law has intruſted that which, 
next to the power of declaring what ſhall be 
the law, is more intereſting to mankind than 
any other thing in the univerſe (10);' I mean 
the power of declaring any one guilty or not 
guilty of any particular fact (11) which the 
law has declared to be criminal (12). Unlike 
the practice in thoſe countries where the civil 
law prevails, the whole trial is to be had, as it 
were, before the tribunal of the People. The 
priſoner has a right to confront and croſs-ex- 
(10) Sp. L. b. Xii. c. 2. 


(11) See NO TE [QQQ)}. 
_ (12) See N OTE [RRR]. 


amine 


= at 


_ 
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amine the witneſſes againſt him; and to com- 
tat evidence with evidence. The pleadings of 


the counſel, the evidence of the witneſſes, the 


verdict of the jury, the ſentence of the jede, 
are all open to the examination and cen- 
ſure of the public. Any one takes down the 


whole proceedings in ſhort hand, and it is 


uſual to publiſh them to all the world (13): 


All grants and promiſes of fines and forfeit- 


* ures of particular perſons before conviction, 
Hare illegal and void (14). For error in the 


proceedings, judgment may be arreſted. When 


the fact is eſtabliſhed by, what is emphatically 
ſtyled the verdict of the jury, and no ſufficient 
reaſon is alleged why judgment ſhould not 
be given, the judge pronounces the puniſh- 
ment inflicted by the law for ſuch a particular 
fact (15). But it is not that ſentence which 
an arbitrary or capricious will might dictate, 


(13) If this liberty be proper where the law is only to 
be executed, is it not equally proper where the laws are to 
be made; particularly in that aſſembly where, the mem- 
bers repreſenting the people, it is important to the people 
to know how every individual member has behaved him- 
elf, and acquitted himſelf of that truſt which has been con- 
hded to him by his country. 


(14) Bill of Rights, 1 Will. & Mary, ſeſſ. i its C. 2. 
(15) Sp. L. b. vi. c. 3. | 
D d 2 but 
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but that which a law, binding equally every 
individual, has declared to be a general rule 
of civil conduct; and to know this, a learned 
writer obſerves, the judge needs only open 
his eyes (16).* The puniſhment by fine and 
impriſonment is commonly di/cretionary, to 
be ſuited to the aggravations, or otherwiſe, 
of the offences, the quality and condition of 
the parties, and innumerable other inſtances; 
but it is not arbitrary ; by the bill of rights, 
5 exceſſive fines are not to be impoſed, nor 
* cruel and unuſual puniſhments inflicted. 
Should a judge act wilfully contrary to his 
duty, he may be impeached. Should the ri- 
gour of the law be thought too great, though 
it cannot be increaſed, it may (excepting on 
appeals of murder and parliamentary impeach- 
ments) be moderated by a pardon or mitiga- 
tion of the ſentence. And when at laſt juſtice i 


to be done, it muſt be executed by the ſper, if 
with no greater degree of cruelty than a mild 


ſyſtem of laws has judged ſufficient, rather for 


pre vention of crimes, than for puniſhment of 
offenders; leaving the expiation of the offence 


(16) Sp. L. b. vi. c. 3. See, E contra, Eur s pen. Law, 
p. 319. 8 


to 


( 
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to the emen of that ſupreme tribunal 
which Tn the univerſe. + | 


Ta Us. in criminal affairs relating to the 
perſon of the ſubject, and alſo in the civil con- 
teſts which take place between individuals 
concerning property, power is ſo checked by | 
power, it is almoſt next to an impoilibility that 
power ſhould be materially abuſed. Such 
a community of intereſt is made to take place 
among all ranks of men, governors and go- 
verned, that © every individual member of the 
government may be ſaid to advance the 
public good, while he only thinks of pro- 
© moting his own particular intereſt (17). 


And thus is obtained that which is the true 


end or object of all n e namely, 


Juſtice. 


> - 


| Berk hag the 8 care been taken of Pro- 
berty in political regulations ? Is power ſo 
checked by power in every department, legil- 
lative, fiſcal, and inquiſitorial, that power can- 
not be materially abuſed? Does ſuch a com- 


munity of intereſt take any among the _ 


4750 Sp. L. b. iii. c. 8. 
pp vernors 
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vernors and governed in this reſpect, as to 
make every member of the government ad. 
vance the public good, by promoting his own 
particular intereſt ? And, conſequently, is 
equal proviſion made for obtaining the end or 
object of the Z/cal branch of en 


which is ali 4 


f Is power hecked by power in that part of 
the legiſlative branch of government which 
enjoys the important privilege of granting or 
raiſing money ; the repreſentative by the col- 


lective body of the people every ſeſſion of par- 


liament, as in former ages? or has an altera- 


tion in this reſpect happened i in the conſtitu- 


tion; the duration of parliaments become ex- 


tended to a conſiderable number of years (18); 
and many members of parliaments, intended 
to be the temporary repreſentatives of the 
people, become even hereditary? Have the 


houſe of commons now, as in times of old, a 


common intereſt with the community; or is 


the privilege which was given of granting 


money for public purpoſes perverted, and con- 


(18) Sce NOTE [$$$]. 


{idered 


fc 
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ſidered only as a means of anſwering the 


ends of private intereſt or ambition? Is pro- 


digality in the adminiſtration of the public 


treaſure, conſequently, become greater or leſs 
than in former ages? 


Is power checked by power in the ji/cal 


branch of government, which is intruſted with 
the application of the public money, ſo as to 
procure /7ugality, the object of the inſtitution, 
the true preſervative of hroßerty; in like man- 


ner as, by oppoſing power to power in the judi- 
cial department, ſaſtice is obtained, and the 


ſubje&t's Peron protected; or are private in- 


dividuals, and even inferior agents, ſuffered to 


amaſs unconſcionable fortunes in various pub- 
lic departments; have 171 millions been ne- 
glected to be audited for twenty years and up- 
wards (19); and large balances left in the 


hands of public accomptants for years, and i in 


a manner for ages (20)? 


_ ARE the members of the ingui/itorial power 


in the exerciſe of their functions, like a jury, 


(19) See roth Report of the Commiſganers of Ac- 
counts. 


20) Ibid. „ 
I D d 4 diſintereſted 
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diſintereſted and unconcerned in the event of 
their reſolutions, other than as members only 


ON THE CONSHTTU 


of the ſame community; or, inſtead of uſing 


their power in order to correct abuſes in the 
executive and fiſcal departments, is their au- 
thority made uſe of by certain ambitious men, 


only to acquire power in the executive depart- 


ment; and by certain mercenary men, only 
to obtain employments in, or benefits from, the 


fiſcal? 


+ $yOULD an unfavourable anſwer be re- 


turned to theſe queſtions, we muſt not won- 
der if, inſtead of virtue, we ſhould meet with 
venality; inſtead of power or ſtrength, 
weakneſs ; inſtead of liberty, licentiouſneſs; 


and inſtead of frugality, which is a great mark 


of virtuous government, we ſhould hear of 
nothing but prodigality. There would ſurely 


be no wonder in all this; the wonder would 


be, were the matter otherwiſe. 


WHATEVER republicans may pretend, 
fuch evidence will bring conviction to every 
impartial mind, that neceſſity requires the in- 
quiſitorial, as well as the executive power 

being 
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being kept within conſtitutional limits; 
that there is as great a neceſſity for power 


being checked by power in the ſeveral depart- 


ments of the government, which affect the 
property of the ſubject, legiſlative, fiſcal, and 
inquiſitorial, as in the judicial, which affects 


his perſon. 


LE us recollect that © by a malady for ever 


© incident to man, the plebeiansat Rome, who 


© obtained tribunes merely for their own de - 


© fence, employed thoſe very magiſtrates to 
© annoy. others; ſo that they ſtripped, by in- 


© ſenſible degrees, the patricians of all their 
privileges: a meaſure which gave riſe to 
© everlaſting conteſts (2 1): that, as I believe 
is before obſerved, when the legiſlative and 
inquiſitorial power of the houſe of commons in 
the time of Charles I., inſtead of uling their 
authority to regulate the royal power of diſ- 


ſolving parliaments (22) made uſe of it to take 
away a power which was the only check upon 


(21) MonTESQUIEU on the Riſe and Fall of the Roman 
Empire, p. 17. 
(22) See NOTE [TTT]. 


their 
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their own; a king ſoon became burthen- 


ſome; the houſe of lords © dangerous; and 
the executive power being no longer a check 
to legiſlative power, it was eaſy to forſee that 
men, who, becauſe they called themſelves the 


repreſentatives of the people, could think them- 


ſelves intitled to the whole ſupreme or legiſla- 
tive power, would eaſily conceive it to be as 
good a title to the /ubordinate executive power 
of government. Every power, legiſlative and 
executive, was accordingly aſſumed; every 


power was: abuſed ; and the nation Lad a me- 
lancholy proof, 855 a power ſo immenſe, 


lodged in the hands of a ſet of factious dema- 
gogues, was ill calculated to produce corporal 
and mental liberty, or tranquillity to the perſon 
of the ſubject; and that frugality, which is the 
offspring of virtue, and the political conſer- 

vator of property. | 


Lr us recolle& that the houſe of commons, 


in the reign of Charles II., inſtead of uſing their 
privilege of granting money, for their own 
preſervation, again employed it, like the Ro- 
man tribunes, to annoy others; to annoy, or 
rather to deſtroy the houſe of peers ; and that 

they 
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they would have again effected their purpgſe, 
had not the houſe of lords been as attentive to 


their own preſervation as the houſe of con- 
mons are of theirs in money bills, and made 


a ſtanding order to reject, on ſight of it, every 
bill to which the houſe of commons tacked a 
money-bill (2 3). 


Since, therefore, even virtue itſelf has need 
© of limits,” let us follow the advice of the ex- 
cellent MoNTESQUIEU ; let not any leading 

men, however fair their characters, however 
neutral, capable, impartial, and diſintereſted, 
form 'the conſtitution of England ; for that 
is no more than the moſt arbitrary govern- 


ment may pretend to. But let the conſtitu- 


tion ſo form the leading men, that they may 
be compelled, as it were, to be, if not men of 
capacity, at leaſt neutral, impartial, and diſin- 
tereſted ? A writer, whom I have always a 


pleaſure in quoting, informs us, that in order 


to form a moderate government, it is neceſ- 
ſary to combine the ſeveral powers, to regu- 
* late, temper, and ſet them in motion; to give, 


1 Dr Lorux, Conſt, Eng. b. He G Ea p. 369. 
ä 4 E ition, 


2 | © as 
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© as it were, ballaſt to one, in order to enable 
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© jt to reſiſt another; and that this is a maſter- 
piece of legiſlation (24). This is a conſum- 
mation of human reaſon devoutly to be wiſhed; 
a conſummation indeed * rarely produced by 


64 


C 


- 


0 


hazard, and ſeldom attained by prudence. On 
the contrary, a deſpotic government offers 


itſelf, as it were, at firſt ſight; it is uniform 


throughout; and as paſſions only are requi- 


ſite ro eſtabliſh it, this is what every capacity 
may reach (2 5). 


ALI. governments, nk whatſoever form 


they are adminiſtered, ought to be admi- 
| niſtered for the good of the ſociety ; ; when 


they are otherwiſe adminiſtered, they ceaſe to 


be government, and become uſurpation (26). 


This being the end of all government, even 
the moſt deſpotic have this limitation to their 
authority: in this reſpec, the only difference 
between the moſt abſolute princes and 


limited magiſtrates, is, that in free govern- 


ments there are checks and reſtraints ap- 


(24) Sp. L. b. v. c. 14. 


(25) Ibid. 
(26) Ibid, b. xi. e. 3. See Note, p. 281. No. 1. 
pointed 


: 
* 
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pointed and expreſſed in the conſtitution 


© itſelf: in deſpotic governments, the people 
ſubmit themſelves to the prudence and diſ- 
* cretion of the prince alone; but there is ſtill 


this tacit condition annexed to his power, 


© that he muſt act by the unwritten laws of 


* diſcretion and prudence, and employ it for 
© the ſole intereſt of the people who give it to 
© him, or ſuffer him to enjoy it, emp they 
e do for their own ſakes (26). 2 


, 80 that the nature of government does 
© not alter the natural right of men to liberty, 


— 


; due: : but ſome governments provide better 
* than others for the ſecurity and impartial 


diſtribution of that right. There has been 
always ſuch a conſtant and certain fund of 


* 


* 


; corruption and malignity i in human nature, 


© that it has been rare to find that man, whoſe 


© views and happineſs did not center in the 
* gratification of his appetites, and worſt ap- 
petites, his luxury, his pride, his avarice, 
* and luſt of power; and who conſidered 


(a7) Lare s Letters, No. 59. p. 183. 
any 


which in all political ſocieties 1 18 alike their 
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© other view than as the means to ſatiate ſuch 
| * unruly and dangerous deſires ! 
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| Fox theſe reaſons, and convinced by woful 
l * andeternal experience, ſocieties found it ne- 
| « ceſlary to lay reſtraints upon their magi- 
| | * ſtrates or public ſervants, and to put checks 
| h upon thoſe who would otherwiſe put chains 
= © upon them; and therefore theſe | ſocieties 
© ſet themſelves to model and form national 
8 conſtitutions with ſuch wiſdom and art, that 
* the public intereſt ſhould be conſulted and car- 
* ried on at the ſame time, when thoſe entriſted 
=_— - © zoith the adminiſtration of it, were conſulting 
| | and purſuing their own (28). 


© HENCE grew the diſtinction between ar- 
© bitrary and free governments; not that 
© more or leſs power was veſted in the one, 
© than in the cther ; nor that either of them 
6 lay under leſs or more obligations, in juſtice, 
* to protect their ſubjects, and ſtudy their caſe, 


* Proſperity, and ſecurity, and to watch for - 


(28) See alſo Sp. L. b. iii. c. 8. BLAck. Com. 


b. i. c. 2, p. 157· ge 
the 
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© the ſame. But the power and ſovereignty 
of magiſtrates, in free countries, were ſo qua- 


lified, and ſo divided into different channels, 


© and committed to the direction of ſo many 
different men, with different intereſts and 
vievvs, thatthey could ſeldom, if ever, all (29) 
* find their account in betraying their truſt. 


JH only ſecret therefore in forming a free 
& government, is to make the intereſts of the go- 


© vernors and of the governed the ſame (30), as 


far as human policy can contrive. Liberty 
© cannot be preſerved any other way. Men 
have long found, from the weakneſs and 
© depravity of themſelves and one another, 
that moſt men will act for intereſt againſt 
duty, as often as they dare. So that to en- 
gage them to their duty, intereſt muſt be 
linked: to the obſervance of it, and danger to 
the breach of it (31). Perſonal advantages 


and ſecurity muſt be the rewards of duty 


(29) I have taken the liberty here to make a ſmall alte- 
ration, and the reaſon will be fufficiently obvious to any 
one who will be at the trouble of examinnig the original. 


(39) See p. 184, and the authorities there cited, 
(31) Se Note, p. 279. No. 22. | 
| ; | « and 
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and obedience; and diſgrace and death 
Lawn puniſhment of nn and N 
C- n (32). N 11 * NI wo 


5 
A S. » 
5 


-- 


No wiſe man, anner wil, in any in in- 

7 * Rance of moment truſt to the mere integrity 
* of another. The experience of all ages may 

* convince us, that men, when they are above 

1 fear, grow for the moſt part above honeſty 
© and ſhame ; i? and this is particularly and 
: certainly true of ſocieties of men, when they 
are numerous enough to keep one another 
in countenance, for when the weight of i in- 
e famy! 18 divided amongſt many, no one ſinks 
* under his own burden, maar 


4 GREAT bodies of men have (dom deed 
what they ought to do, by any other rule 


© than what they could do. What na- 
tion is there that has not oppreſſed any 
© other, when the fame could be done with 
© advantage and ſecurity? What party has 


ever had regard to the principles which they 
profeſſed, or ever reformed the errors which 
they condemned ? What company, or par- 


(32) Cato's Letters, No. 66. 


Fo 
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i ticular ſociety of merchants or tradeſinen, 


has ever ated for the intereſt of general 


' trade, though it always filled their mouths 
in private converſation | 3 


, AND yet men, thus formed and qualified, | 


* are the materials for government. For the 


« ſake of men it is inſtituted, by the prudence 
of men it muſt be conducted; - and the art 


of political mechaniſm is, to erect a ſirm 


F building with crazy and corrupt materials. d 


The ſtrongeſt cables are made out of looſe 
' hemp and flax; the world itſelf may, with 
the help of proper machines be moved by 


the force of a ſingle hair; and ſo may the | 
© government of the world, as well as the 


world itſelf (33). 


* 


CHAP. VI. 


Of the Papo for an 2282 Repreſentation « and 


Annual Parli aments. 


THE R writers having had the advan- 


tage of more experience than Rapin, and 
ken into the fallaciouſneſs of his doctrine, 
(33) Cato's Letters, No. 61. 


| 


lod Ee have, 
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ſentation 


amendment. 
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have, in my mind, with better reaſon turned Wl (ee 
their thoughts towards amending the. Tepre- Wl ant 
Equal repre- ſentation of the people in parliament. - But, 


fentation, an 
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equivocal unfortunately, no clear diſtinct idea ſeems yet 
| Mage oi. to be formed, either of the meaning of repre- 
| fuſion of | k 3 | 
| ideas, ſentation, or the means of amending it. Fqua- 
= | lity is the term I think that is chiefly adopted; 
, | - but even this is confuſed ; ſome perſons, by 
| an equal repreſentation, meaning an equality 
= among the conſtituents, or an univerſal right | 
| of ſuſfrage ; while others intend by it an 1 


4 equality among the repreſentatives, or that each bo 
| er I of an member ſhould be choſen by an equal nun- MW '? 
eee Þ ber of electors. And where diſtinctions thus 


al par- Me oe” | | . 
nay we have been made, we ſee the greateſt abſurdi- 


e A ties in maintaining the different conſtructions. 
quentelections. © Annual parliaments, with an equal repre- 
 _ © ſentation of the commons,” ſays a certain 
writer (34), are the only ſpecifics, and they 

vVould effect a radical cure.” This writer is 


not like Mr. RAP1N; he does not place his de- 
pendence altogether on the virtue of the prince, 
but, more rationally as I conceive, in the vir- 
tue of the repreſentatives of the people. He 
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34) Author of Legiſlative Rights, &c. p. 104. 
| | ſeems 


Chap. VI. GOVERNMENT OF ENGLAND. 


ſeems to have had a glimpſe of the truth; 
and had he a little varied the expreſſion, 
and recommended a real repreſentation of 
the ſentiments of the people by Vvee elections, 
and new parliaments to be held frequent- 


þ (35), probably his doctrine would have 


been more deſerving of attention, than it 
appears to be in the preſent defective ſtate of 
the repreſentation. 


(35) It is however but Juſtice to this Author to obſerve, 


that Dr. PRICE conceives the ſcheme contained in his 
book of Take your Choice, a practicable model for a complete 
repreſentation. Addit. Obſerv. on Civil Liberty, p. 37. 
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BOOK VL 


Concluſion. 


A fummary * HAT, then, is the total ſum of this 


of the con- 
tents, 


| Eſſay? That the remedies provided 


by the legiſlature have been inadequate; that 
the ſchemes propounded by private individuals 


have been apparently pernicious; but that, 
were the inhabitants of every conſiderable 
place fairly repreſented in parliament ; had 
the members, when choſen, a common :nterefi 


_ avith the community ; and (to keep them with- 


in the bounds of their duty) were they re- 


moveable, i, necaful, as formerly, at the end 
of every ſeſſion, when they had given a prof 
how: they had behaved themſelves; and were 
the conflitutional boundaties of their duty cleariy 
aſcertuined; in few words, were faction and 
corruption baniſhed the houſe of COMMONS, 
the houſe would poſſeſs viriue, and the con- 
fidence of the people; the people would en- 
Joy liberty, and the government power; pri- 


fuſion 
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fuſion would ceaſe, and we ſhould be a free 
and happy people, a glorious nation. 


IT would be too preſumptuous in me to 


pretend, that what is here mentioned are 


preciſely the only right meaſures to be pur- 
ſued.” To mark out the exact line of con- 
duct which ought to be adopted, is, perhaps, 
too much for the limited underſtanding of 
any individual. It will be ſufficient for me, 
if I have pointed out the object; let others 
find out the path by which it may beſt be 
come at. But ſurely the ſubject is of great 
importance: ſomething is certainly wrong. 
Our public treaſure is profuſely ſquandered 


we are unſucceſsful abroad; at home we are aii. 
contented, To ſay nothing of places, penſions, 
contracts, loans, ſubſcriptions, lottery tickets, 


or ſecret ſervice- money; it will be ſufficient to 
obſerve, that from the Tenth Report of the 
Commiſſioners of Accounts, ſome late pro- 
ſecutions, and the fortunes that have been 
amaſſed by private and inferior perſons in 
our military operations in America, a eri- 


minality in the expenditure of the public 


„„ money, 
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money, and A negligence of inquiring Into it; it, 
have, of late years, marked our proceedings 
in a manner ſhocking to thoſe who have any 
regard for their country (1). Our ill face 
abroad is too fatally proved by the loſs of our 
dominions. And ſurely no one can ſay we 


have no diſcontents at home, if he looks either 


at Ireland, or his own country. Some 
diſeaſe there certainly is, which is ſecretly 
preying on the vitals of the conſtitution. Fol- 
lowing the example of Rome, Sparta, and 
Carthage, the conſtitution ſeems to be verging 
faſt towards its diſſolution. Governed by 
men deſtitute of ſufficient legal and conſtitu- 


(1) Our common rogues now ſcorn little pilferings, 
and in the dark; *tis all public robbery, and at noon- 
© day; nor is it, as formerly, for ſmall ſums, but for the 
© ranſom of kings, and the pay of armies ; figures of 
© hundreds and thouſands have loſt their uſe in arithmetic; 
* plumbs [a cant word, known to mean an hundred thou- 
* fand pounds] alone are thought worth gathering; and 
* they no longer fignify hundreds of thouſands, but mil- 
lions; one great man, who is ſaid, in a former reign, 
to have plundered a million and a half, has made his 
* ſucceffors think as much to be their due too: poſſeſſion of 

« great ſums is thought to give a title to thoſe ſums; and the 
wealth of nations js meaiured out and divided among 
private men, not (as by the Weſt India pirates) with 


* {hovels, but waggons.* CarTo's Letters, Ne 20. 


tional 


Book VI. GOVERNMENT. OF ENGLAND. 
tional knowledge, meaſures of direct oppoſite 
effects are . and 1 both 5 
. 


Onz ſet of men is for governing by acts 
of violence. With the colonies in Ame- 
rica, at one time, nothing would ſerve but 


unconditional ſubmiſſion. | | Whereas, there. 


was once an opportunity, which, , had the 
learned judges, or any others of competent 
knowledge of the laws of nature, the law of 
nations, the political and civil laws of Eng- 


land and the colonies, and of the origin, 
hiſtory, and reaſon of theſe laws (2), been 
conſulted, what WAS fit for the colonies to 


grant; and this kingdom to require; or, in 
the language of the Petition from America, 


which was delivered to the king, by what 


mode the application of the coloniſts might 


« haye been improved into an happy and per- 


423 


The error of 
the policy in 
regard to the 
colouies. 


manent reconciliation ; had we, like king 


John, granted them a great charter of en- 


franchiſement, ſecuring to them perſonal ſafety, 


kes Wr and their private Property + i 


' (a). See NOTE [UUU]., 
Ee 4 had 
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had we ſecured to them as perfect a judica- 
ture and legiſlature as they ever did, they now 
do, or perhaps they ever can enjoy; one 
would think men not totally blinded by pre- 
judice might have perceived, that they might 
enjoy a competent ſyſtem of liberty, by reſt- 
ing the power of government on its ancient 
foundation. They might ſurely have been 
convineed, what experience muſt now teach 
them, that one king was better than a multi- 
tude of kings. They might furely have been 
ſatisfied, that, to have a numerous and fluc- 
tuating executive power, was not the way t to 
obtain unanimity in deciding, uniformity 1 in 
deciſion, or that ſtrength, power, and vigour, 
which is neceſſary to carry what is reſolved 
on into execution; that that muſt be a de- 
fective ſcheme for obtaining liberty, which 
Joins with the executive the legiſlative power, 
and that in the moſt important point of legiſſa- 
tion (3). At the union of England and 
Scotland, we may remember it was ſtipulated, 
that when England raiſed 2,000,000. by a 
landetax, Scotland ſhould raiſe 48,000 l.; 


. and 
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and that the laws relative to trade; cuſtoms, 
and the exciſe ſhould' be the ſame in Scot- 


and as in England. Laws relating to private | 


rights were not to be altered, hut for the 
evident utility of the people of Scotland. But 
laws relating to the public policy were left to 
the diſcretion of the Britiſh legiſlature. This 
mode, might not indeed have anſwered. ex- 


aftly for the colonies; but even this kind of 


ſyſtem, without any right of repreſentation 
at all in England, would. have been highly 
preferable, one would think (eſpecially in caſe 
it had been ſtipulated, that the money raiſed 
ſhould have been expended ; in or for the be- 
nefit of the colonies), to that kind of govern- 
ment which was afterwards. formed, With 
care and attention, a plan of government 


might ſurely | have been contrived. under ſuch 


limitations, as to free the coloniſts from all 
fear of oppreſſion, by ſecuring to, them .the 


power of framing. civil laws for the | Fegula- | 


tion of the citizen, and by limiting the power 
of making thoſe. political: laws. affecting fron 
ferty, which might be required td relieve the 
neceſſities of the State; and ſatisfy them that 
they might enjoy both liberty and power, in 
n a degree 


- 


ON THE CONSTITUTIONAL Book, VI. 


a degree very little, if at all, inferior to that 
of England; and, as his preſent majeſty ſaid, 


in one of his ſpeeches to parliament, that, 
to be a ſubje& of Great Britain, with all 


* its conſequences, was to be the freeſt mem- 


4 ber of any civil ſociety in the known world; „ 
with men who have conſented to authorize 
congreſs (4) to order a revenue, and an army 
to be raiſed, without any conſent of the pro- 
vincial legiſlatures; who have conſented to 
reſtrain the provincial legiſlators from raiſing 
any military force, without the conſent of 
congreſs ; - who, in ſhort, could be contented 
to ſuffer the legiſlative powers only to find 
out the ways and means of raiſing the taxes, 
and ſuffer the executive to impoſe taxes to 
any amount, and to enjoy the ſole power, 
after the ways and means were provided, of 
collecting and diſpoſing of them; and that 
without impeachment, and without controul, 
other than by frequent elections, and a power 
of amotion ; I ſay, with men who could be 
contented with ſuch a form of government, 


= ( 4 See the Wan articles of confederation; dated le- 
ſpectively the 4th Oct. 1776, and the 4th July 1778. 


the 
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the fixing the proportion of taxes to be raiſed 
by the colonies towards ſupplying the exigen- 
cies of the State (5); and even the fixing a 
plan of public policy for the government of 
the two nations, at leaſt in thoſe matters 


which related to commerce (which ought to 


have been our object in the conteſt (6), ) could 
not have been a matter of ſuch mighty diff 


culty when Mr. Penn came over, hs as was 


formerly done with Scotland (7) commil- | 
ſioners had, been appointed to treat of an 
union between the two countries. This, 

however, was not attempted. It was thought, it 
ſeems, to be the only eligible plan to ſubdue the 
bodies rather than the minds of the coloniſts; 
that i it was impoſſ ble to govern but as the Ro- 
mans Fon, their Provinces (8), by force, 


(s) See NOTE [WWW]. 

(6) See NOTE [XXX]. - 
(7) In excuſe for our politicians in theſe days, it muſt, 
however, be acknowledged, that the union of England and 
Scotland, projected by James I. was thought a matter of 
ſo much difficulty, even by lord chicf juſtice Coke, and the 
politicians of thoſe times, that it was not effected till the 

5th of . Anne. BLACK, Com. Introd. ſ. 4- | 


(8) 8p. L. b. xi. c. 19. 
and 


| Ireland. 
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and not by reaſon, the 8 or e * * 
1 e 2 | l 


th 1 ſet of men, decrying the con- 


duct of theſe rulers, on a ſimilar diſpute with 


Ireland, another of our dependencies, inſtead 
of governing by acts of violence, and re- 
quiring unconditional ſubmiſſion, paſs into 
the other extreme z and give up, Without 
condition, not only the judicial, but all le- 


giſlative authority of this country over Ire- 


land * in all caſes whatever (g) But was 
this an act of prudence? Was it an act of 
common attention, either to the intereſts of 
England or Ireland, particularly of Ireland, 
whoſe intereſts are ſo united with that of Eng- 
land, that her very preſervation may be ſaid 
to depend on that union? Sir WILLIAM 
BLACKSTONE (10) ſeems to think, that it 
is © the very nature and conſtitution of a ſub- 
* ordinate dependent State, to be bound by 
che acts of the legiſlature of the ſupreme go- 


vernment. And MOWERSNABY (11), if I 


510 Stat. 23 Geo. III. c. 28. 
(10) BLACK, Com. Introd. ſ. 4. p. LY 


FOR 82 . C- 19. | * 


kh. AS 


am not miſtaken, holds the ſame opinion. 
As to the judicial power exerciſed in England 
over Iriſh cauſes in the laſt reſort, Sir WII 
Liam (12) thus expreſſes himſelf > * The 
{ propriety, and even neceſſity, in all inferior 
« dominions, of this conſtitution, © that, 
though juſtice be in general - adminiſtered 
«. by courts of their own, yet that the appeal, 
in the laſt reſort, ought to be to the courts 
« of the fuperior State,” is founded upon theſe 
© two reaſons : Firſt, Becauſe otherwiſe the 


* lawy, appointed or permitted to ſuch infe- 


© rior dominion, might be inſenſibly changed 


within itſelf, without the aſſent of the ſupe- 
© rior. Secondly, Becauſe otherwiſe judg- 


ments might be given to the diſadvantage 


* or diminution of the ſuperiority; or to 


© make the dependence to be only of the per- 
© ſon of the king, and not of the Crown of 
England (13). Admitting, however, that 
it might be reaſonable, that the municipal law 


of Ireland, reſpeQting all private rights, every | 


thing relating to civil and criminal juriſdic- 
tion in Ireland, whether legi i/lative or Gi : 


(12) BLack. Com. -Introd. f. 4. p. en ; 


1 ) VAUGH. p. 402. 
. „ 


29 


1 
or 


ſhould be left to their own management and 


care; in other words, that they ſhould have 
a good ſyſtem of liberty (civil liberty); ſurely 
it was rather too much for the parent State 
to give up the guardianſhip of the public 
political intereſt of the whole community, and 
relinquiſh the great power of government, and 
yet take upon itſelf the whole of the debt 
which had been incurred for the benefit of 
both countries. To repeat the words of Sir 
WILLIAM BLACKSTONE, have we not made 
* the dependence to be only of the perſon of 
© the king, and not of the Crown of England? 
Can the people of Ireland be now ſaid to be 
_ ſabjefts of Great Britain, when they are not 
ſabject to any one act of the whole legiſlatire 


of the country? If they be not ſubject to any 


act of the whole legiſlature, the ſovereign 
authority of this kingdom, ſurely we have loſt 
our ſovereign power? Will not this lead to 
endleſs diſputes? Is no proportion of land- 


tax, cuſtoms, exciſe, c. to be furniſhed by 
Ireland? Did the alacrity the Americans 
ſhewed in taxing themſelves, teach us this | 
policy? Are Ireland and England to con- 


tradict one another in their laws reſpecting 
trade 
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trade and navigation? Like the pope, Who 


writes himſelf ſervus ſervorum Dei (14), 
James I. ſaid, That a king is only the ſer- 


vant of the public (15): if this be true, can 
the king ſerve two maſters? We are told, 
from the higheſt authority, he cannot. Sure- 
ly this policy, then, was as ſtrange as that of 
the former miniſtry. The misfortune, in- 
deed, of both parties, if I may be permitted, 
in ſo important an affair, to give an opi- 
nion, ſeems to have been owing to this (for 
cannot think any miniſter could be ſo 


wicked, as to give up Ireland merely to re- 


duce. the power of the Crown), neither have 


given themſelves the trouble to inquire what 
liberally, legally, and conſtitutionally ought 


to have been done. Should this really 
have been the caſe, would it not be ad- 


(14) FoRTESCUE on Abſolute and Limited Monarchy, 
p. 8. Lord Lyrr. Hiſt. Hen. II. vol. iii. Note p. 453. 


(1 5) Bunch s Pol. Diſq. vol. ii. p. 94. Perhaps, ſome 
perſons may think the kings of England are now reduced 
to the condition of the Cacique, who, being aſked, Whe- 
ther he had any ſlaves ? Anſwered, Slaves! I know but 
one ſlave in all my diſtri, and that is myſelf. Jn 


MoxD's Tranſlation of Abbe Revnar's Hiſt, of the 
Settlem, and Trade of the Europeans in the E. and W. 
9 vol. v. p. 414. 


viſable 


= 31 


General re- 


commenda- 
tion. 
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viſable to ſet on foot an inquiry. into the 
principles of the conſtitution. But, ſeeing the 
ill effects of former policy, let us avoid ex- 
—_ =, 


LET us, on the one hand, neither require 
unconditional ſubmiſſion, and reject all al- 
* terations in the conſtitution whatſoever; 
nor, on the other, do as we have done with 
Ireland, be ſo abject as to yield to plans appa- 
rently tending to deſtroy the conſtitution. 
Let us lay aſide all party views. Let us no 
longer hear an invidious diſtinction made 
between the king's friends and the friends of 
the people. - Let our zeal only be, to be friends 
to the conſtitutiun. Let us zealouſly endeavour 
to eſtabliſh the government on unerring prin- 
ciples; that is, to obtain virtue or goodneſs; 
to endeavour always to promote the real in- 
© tereſt of the community ; i/dom to diſtin- 


* guiſh, and ju/tice (16) to decide, what is 


* that real intereſt, and ſtrength or power to 
* carry every well digeſted ſcheme, propoſed 


© by virtue, approved by wiſdom, and decreed 


(6) The houſe of lords is the higheſt court of juflice 


« by 
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by juſtice, into complete execution.” Then 
we ſhall eſtabliſn, on foundations not to be 


ſhaken, that which is the object and ultimate 


aim of government, LIBERTY ; fully poſſeſs 


what Nerva was deified for uniting, 1MPE- 
NUM ET LIBERTAS, and may bleſs this as an 


' 9 Tb ER E | p .* | 8 7 
zra as glorious as the reformation of religion, 
the reſtoration of monarchy, or the revolution; 2 
the æra of the confirmation of the true 


4 of the government (17). 


Tuts is auß the grand object of Leto 
ation; and, whatever others may pretend (1 8), | 
demands the firft attention of thoſe who claim 
to be the repreſentatives of the people. '» Mem- | 


; bers of parliament are not diſtinguiſhed 
; from the reſt of their fellow ſubjects, merely 


* that they may privilege ther perſons, their 


later, or their domeſtics; that they may /:/f 


under party banners; may grant or withhold 


(17) In the King's Speech to the two Houſes of Par- 


lament, on the 25th of Jan, 1785, 1 obſerve, his Ma- 


jelty, like a true patriot, graciouſly * aſſures them, that 


0 


they may depend on his hearty concurrence in every 
* meaſure which can tend to ſecure the true PING of 
the conſtitution.“ 


(18) See d. lit, es 9 "Ie, N 49. 
ln 
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« ſupplies ; may vote with or againſt a popular 


© or unpopular adminiſtration ; but upon con- 
« ſiderations far more intereſting and import- 
© ant. They are the guardians of the Eng- 
liſh conſtitution; the makers, repealers, and 
interpreters of the Eugliſb laws, delegated to 


* 


* 


N 


watch, to check, and to avert every dan- 
gerous innovation; to propoſe, to adopt, and 


to cheriſb any ſolid and well-weighed i im- 
provement (19). 


To conclude in 8 of the ſame ad- 
mirable writer: The protection of the II- 
© BERTY OF BRITAIN is a duty which they 
© owe to themſelves, who enjoy it; to their 
© anceſtors, who tranſmitted it down; and to 
© their poſterity, who will claim at their hands 


* this the beſt birthright, and nobleſt inherit- 


* ance of mankind.” 


(19) BLack, Com. Introd. ſ. i. p. 9. 
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NOTE [Al, page 2. 


EAN T UCKER, in one of his Four Letters on 


Important Subjects (1), fays, © That ſome perſon de- 
" ſcended from noble anceſtors, and himſelf in many re- 
« fpects an ornament to his country, is ſo much infected 
© with the republican malacy of the preſent times, as to 
« have declared, that, if zwe muft have a t, he ſhould pre- 
fer the preſent to any other; but he does not ſee what need 
there is to have any E= at all.” The like obſervation 
ws formerly made during the laſt pangs of the conſtitution 
| mean ſoon after the murder of king Charles I. when, on 
&ating the queſtion concerning the abolition of monarchy, 
Martin, a zealous republican, confeſſed, that, if a hing was 
red, the laft was as proper as any gentleman in England (2). 


NOTE BJ. p.17. 


N Stuart's View of Society in Europe (3), we are informed, 

* the duke of Normandy did not fir? introduce hefs*” 

(eoda, feuds, or fees) © into England, but only the 4% ſtep 
* of their progreſs, the invention of the 4:ght's-fze, or the 


(1) Page 40. 
(:) WarxkEx's Hiſt, of 3 port 2d. 
(3) Page 85. 104. | 
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R U TE 9 


& tenure by #night's-ſervice (4).“ A knight's-fee was 7 
certain portion of land, in reſpect whereof was to be fur 
niſhed one knight (miles) or ſoldier (5), a term which $i 
WILLIAM BLACKSTONE and Du CANGE (6) uſe as ſynony 


mous with freeman, and means perhaps, ſpeaking in the ply 1 
ral number, thoſe legales homines we often find mentioned in. . . 
judicial proceedings. The inſtitution of Kknight's-ſervicy. % 
was at firſt thought to be advantageous for both parties . A 
and it had therefore the ſanction of a national council (7). . 55 
favour of the people, the benefices of the Anglo-Saxon 6 
Princes, which were not then held in perpetuity, were to bei, 5 
come hereditary fees. A powerful army was to be eſtabliſhe_, i 
for the mutual protection and defence of the ſovereign an . Y 
the ſubject (8). « wh 
As this, however, opened a wide door for ſervile depend: I 15 
ence on the one hand, and tyranny on the other, it may no. x 
perhaps be diſagreeable or unuſeful to a reader of ancien. x 


hiſtory, to ſee, by what gradations all the other ſervices and 
burthens concomitant upon this tenure, grew, as it were, out 
of this ſingle one. „ 1. In the firſt place, to perform 5 
& mage, and to ſwear fidelity to the patron, could not rea 
« ſonably be denied, —as this was no more than a prope 
bond or ſecurity, that the Baron would duly perform the 
& ſervice which was required of him, in return for the fa 
* yours which had been conferred upon him. — Such oath! 


(4) BLackx. Com. b. ii. c. 2. p. 49. 51. 73. Wulrak kk“ 
Hiſt. of Mancheſter, p. 261. 

(5) STUaRT's View of Society, p. 95. 107. 

(6) BLASER. Com. b ii. c. 2. p. 60. Du Cance Gloſſer 
Voc. Miles. Rox ER TSOoxN's Hiſt. Charles V. vol. i p 17. 

(7) STUarT's View of Society, p. 104. BLAck. Com. b. ü 
c. 4. p. 48 & 50, Dr. Six E on the Anglo-Saxon Goveri 
ment, p 141. | 

(8) STUarT's View of Society, p. 104. STUARTS Pk 
torical Diflert. p. 122, Dr. Squire on WS Anglo-\ Saxon 


Government, p 121. 140. 4 
0 


XN O F R 4 
6 of fidelity had always been demanded and taken, when 


the Thane was firſt admitted into the family of his lord; 
nor could there be any ſolid objection offered againſt its 


« 2, Upon the death of the feudatory, —if he had a ſon, who 
« was of proper age to ſucceed him, and capable of perform- 
« ing the ſervice appendant to the lands and honours which 
« he was about to enjoy, ſurely it was highly reaſonable and 
« expedient, that he, likewiſe, ſhould oblige his conſcience 
« to be faithful to his benefactor; nor could he ſurely think 
«it hard and unjuſt, if his lord ſhould demand, and inſiſt 
« upon being paid, ſome ſort of acknowledgment in money, 
k a proper fine or relief, before he once more parted with 
„ his right, as it were, and granted him the inveſtiture, 
& which was expected from him. 3. Were all the chil- 
« cren under age upon the death of the feudatory ? Who 
was ſo fit to have the management of the fee, to receive 
nd diſpoſe of the rents, profits, and emoluments of it, as 
« he who ſtill remained the ſuperior lord of the ſoil, and 


bas military ſervice and attendants ? Was there any per- 

* ſon ſo proper to have the care and wardſbip of the children, 
7 * as well as eſtate, and to ſee them ſuitably educated, as he 
f * who had ſo 255 an intereſt in their valour, honour, 


and integrity? 4. Upon the fame account, likewiſe, if 
* the next heir to the fee was a female, was it not the duty 
of the lord, to ſee that ſhe was well diſpoſed of in marriage 
to a man, wh ſhould be both able and willing to perform 

* the military ſervice which was required of him, and which 

„ vas due from the fee? If a male, how could he excuſe 
* himſelf to his dependent, from not adviſing, affiſting, and 
* perſuading him in the proper choice of a wife? 5. Was 
WW the lord, in any ſignal diſtreſs, taken captive in war, or ob- 
noxious to his creditors? Was he to match his eldeſt 
daughter into ſome noble houſe? To make the future 
oof hopes of his family (his eldeſt ſon) a knight, that is, to 
FFT. & manumit 


« heing renewed upon the actual collation to a benefice. 


„ who, during the minority of the heir, was deprived of 
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„4 manumit him, as it were, out of his own power, and tt 
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„ make him a free and independent member of the commu 
« nity? To enter him into the ſervice of his country, andeſta 
« pbliſh him a new family; or to be at any other extraordinarf 
« expence ? To whom ſhould he apply for pecuniary aid an 
& affiſtance, but to thoſe, who had ſworn to ſerve him of 
« all occaſions, wherein their help was really wanted; to hi 
de own beneficiaries ; to thoſe, who had ſo great obligation 
% to him and his family, and were therefore bound, as 
„ were, in honour, as well as duty, to ſupport it in all it 
e grandeur? 6. Was the feudatory opulent, lazy, 0 
& otherwiſe engaged? or did his function render it imprope 
“for him to ſerve his lord perſonally in his wars? Nothing 
e could be more juſt, than that he ſhould either find prope 
&« perſons to perſorm the neceſſary ſervice in his ſtead, or, 
« leaſt, to pay an equitable ſcutage, or commutation i 
„ money. 7. Finally, if the feudatory became rebellious t 
« his lord, and, without ſufficient reaſon, refuſed to comply 
“ with the condition upon which his fee was at firſt grante 
& him; if he had defiled the purer courſe of his blood, b 
& being found guilty of treaſon to his country; or, laſtly 
« if his family became extinct, what law could be mor, 
<< equitable, than that the fee ſhould eſcheat, or revert to th 
original. donor, or his deſcendants.” 

% Theſe ſeven were the moſt uſual attendants, or conco 
© mitants of military tenure (9).“ 

But what was meant ſor the reciprocal intereſt of bot 
parties, ſoon cauſed the greateſt diſcontent and misfortunes 
Perſonal military ſervice was turned into pecuniary aſſeſ 
ments. Immediately all the advantages (either promiſed 0 
real) of the feodal conſtitution were deſtroyed, and nothin; 
but the hardſhips remained (10). Cordiality between the 
lord and the vaſſal no longer ſubſiſted. The tenant, inſtead 
of ſubmitting patiently, and in ſome reſpects cheerfully, t 


* 


La 


8 


* 


(9) Dr. Squ1ke on the Anglo-Saxon Gov. p. 148. 
(10) Brack. Com. b. ii. c. 5. p. 75. 
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aids, relief, primerſeiſin, fines for alienation, and eſcheat, was 
jealous, diftruſtful, and diſſatisfied. The prince, on the other 
hand, exacted them with rigour. The rights of wardſbip and 
marriage, which ought to have been exerciſed only for the 
benefit of the infant heir, were ſcandalouſly proſtituted and 
fold. No refinement or fineſſe in ſhort was left unpractiſed 
that could be made to bring in money, Sir WILLIAM 
BLACKSTONE (11) draws a melancholy picture of thoſe pro- 
ceedings. * Beſides,” ſays he, the ſcutages the feodatories 
« were liable to in defect of perfonal attendance, which how- 

© ever were aſſeſſed by themſelves in parliament, they might 
© be called upon by the king or lord paramount for aids, 
© whenever his eldeſt ſon was to be knighted, or his eldeſt 
daughter married; not to forget the ranſom of his own per- 
© ſon, The heir, on the death of his anceſtor, if of full age, 
© was plundered of the firſt emoluments ariſing from his in- 
© heritance, by way of relief and primer ſeiſin, and, if under 
gage, of the whole of his eſtate during infancy. And then, 
© as Sir THOMAS SMITH (12) very feelingly complains, - 
b e when he came to his own, after he was out of wardſbip, 
his woods decayed, houſes fallen down, ſtock waſted and 
© gone, lands let forth and ploughed to be barren,” to 
© make amends, he was yet to pay half a year's profits as 
© 4 fine for ſuing out his livery; and alſo the price or value 
© of his marriage if he refuſed ſuch wife as his lord and 
guardian had bartered for, and impoſed upon him; or 
ot twice that value if he married another woman. Add ta 
ez this the untimely and expenſive honour of &nighthaod, to 
lt make his poverty more completely ſplendid. And when, 
0 Aby theſe deductions, his fortune was ſo ſhattered and ruined, 
nr that perhaps he was obliged: to ſell his patrimony, he had 
the not even that poor privilege allowed him, without paying | 

-1d an exorbitant fine for a licence of alienation, 5 | 1 
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(11) BLack, Com. b. ii. c. 5 p. 76. 
(12) Commonwealth, b. iii. c. 5. | 
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© A flavery fo complicated, and ſo extenſive as this, 
© called aloud for a remedy in a nation that boaſted of her 
© freedom.” For a century and an halfaccordingly, in every 
reign, a reſtitution of the laws of Edward the confeſſor, or 
the acient Saxon ſyſtem , was demanded ; but it was demanded 
in vain (13). If a promiſe was obtained, it was ſure to be 
evaded : until at laſt the burden became ſo intolerable, it 
could be no longer endured ; and king John was forced to 
grant Magna Charta. But the deciſive blow to the fruits, as 
they were called of the feodal tenures, was not given until 
the reign of Charles II. when the parliament took care, by 
an act in the very firſt year of the Reſtoration, to wit, the 
ſtatute of the 12th of Charles II. c. xxiv. effectually to ex- 
terminate them. 


NOTE C3, p.. 


HE following titles of the Chapters of the great charter 
of Henry III. with which Rur rHRAPD's Collection of 
the Statutes begins, will ſufficiently ſhew the reference that 
noble monument of antiquity had to thoſe feodal ſeverities, 
which had for ages made a reſtoration of the ancient Saxon 
government ſo deſirable. 


* 


CHAP. I. A confirmation of liberties. 
2. The relief of the king's tenant of full age. 


3. The wardſhip of an heir within age. The heir 
2 knight. 


4. No waſte ſhall be made by a guardian in 
ward's lands, | 
5. Guardians ſhall maintain the inheritance of their 
wards; and of biſhopricks, &c. 
6. Heirs ſhall be married without diſparagement. 


7. A widow ſhall have her marriage inheritance and 
quarentine. The king's widow, &c. 


(13) Biack. Com. b. ii, c. 4. p. 52. STUART vier of S0- 
ciety, p. 102, Hume's Hiſt. Eng. vol, i. p. 185. 


CHAP, 


CH 


55 CHAP. 


N G T T 8. 
8. How ſureties ſhall be charged to the king. 
9. The liberties of London, and other cities and 


towns confirmed. 
10. None ſhall diſtrain for more 8 than is due. 


11, Common Pleas ſhall not follow the king's 


court. 
. Where and before whom aſtiſes ſhall be taken, 
_ Adjournment for difficulty. 
13. Aſſiſes of Darrein preſentment. 
14. How men of all ſorts ſhall be amerced, and by 
whom. 8 
15. Making of bridges and banks. 


16. Defending of banks. 


17. Holding pleas of the crown. 


18. The king's debtor dying, the king ſhall be firſt 
paid. 


19. Purveyance for a caſtle. 


20. Doing of caſtle ward. 


F 


21. Taking of horſes, carts, and wood. 


22. How long felons lands ſhall be holden by the 


king. 
23. In what places wears ſhall be put down. 
24. In what caſe a præcipe in capite is not grantable. 
25. There ſhall be but one meaſure throughout the 
| realm, | 
26. Inquiſition of life and member. 


27. Tenure of the king in ſocage, and of another by 
| knight's ſervice petit ſerjeanty. 


28. Wager of law ſhall not be without witneſs. 
29. None ſhall be condemned without trial. Juſtice 


— 


ſhall not be ſold or deferred. 
30. Merchant ſtrangers coming into this realm ſhall 
be well uſed, 


_ 
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NOD Þ 8. 


CHAP. 31. Tenure of a barony coming into the king's 
hands by eſcheat. 


32. Lands ſhall not be aliened to the prejudice of 
the lord's ſervice, 


33. ene of abbies ſhall have the cuſtody of them 


in the time of vacation. 


34. In what only caſe a woman ſhall have an appel 
of death. 


35. At what time ſhall be kept a county court, 
ſheriff 's turn, and a leet. 


36. No lands ſhall be given in mortmain. 
37. A ſubſidy in reſpe& of this charter, and the 


charter of the foreſt, granted to the king. 


For an explication of theſe ſeveral heads, or rather the 
heads of the Charter of King John, ſee HENRX's Hiſt, of 
3. . 2. | 


NOTE DJ, p. 20. See NOTE [QQQ], 


NOTE CE], p. 20. 


Y this expreſſion, trials by ordeals, by judicial com- 
bats, and by compurgators, are probably intended 


as they were all in uſe at this time, and agreeable to 


law (14). 


NOTE LFZ, p. 20. 


REA T fines were paid formerly by prodigious num- 
bers of people, in order to obtain juſtice, and that 
they might be allowed the benefit of a legal trial; while 
© others gave great gifts to procure the royal d rosten 
for preventing law- proceedings againſt them; and not a 


* 


(14) Henzy's Hiſt. Gr, Br. b. iii. c. z. > 
I « few 


of 


N O TES. 


« few agreed to give one half, or one third, or one fourth 
part of their lawful debts to the king, that they might pro- 
© cure payment by his authority (1 5). 


NOTE Gh, p. 22. 
© \X7E hear it generally ſaid, that juſtice ought to be 


c adminiſtered with us as in Turkey, Is it poſſible, 
then, that the moſt ignorant of all nations ſhould be the 


© moſt clear-ſighted in a point that it moſt behoves man- 


© kind to know ? 

If we examine the ſet forms of juſtice in reſpect to the 
« trouble the ſubject undergoes in recovering his property, 
© or in obtaining ſatisfaction for an injury or affront, we 


+ ſhall find them, doubtleſs, too many: but if we conſider 


them in the relation they have to the liberty and ſecurity 
« of the ſubject, we ſhall often find them too few; and we 
« ſhall be convinced, that the trouble, expence, delays, 
and even the very dangers of our judiciary proceedings, 
6 are the price that every ſubject pays for his liberty.(16).” 


NOTE [H], p. 28. 


CUTAGE, or eſcuage, was a pecuniary commutation 

for perſonal military ſervice. Aids were alto an inci- 
Jenks of the feodal tenures ; given at the firſt as mere be- 
nevolenees by the vaſſals to the lord when his ſon was to 
be knighted, when his daughter was to be married, and 
when his perſon was to be ranſomed ; but they afterwards 
became arbitrarily exacted on other occaſions, to pay 
the lord's debts, Sc.; and laid the foundation of the pre- 
ſent land- tax; but, at the ſame time, they laid the found- 
ation of the preſent legiſlature. When, through the de- 


(15) Hzxvax's Hiſt. ach Br. bh 0; © 3 3 bs Mappox 
Hiſt. Excheq. c. xii. - 
(16) Sp. L. b. vi. c. 2. 
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„„ 18; 


cline of the ſtrict feodal ſyſtem, the perſonal attendance 


of the vaſlal was turned into a pecuniary fatisfaQtion 


the king's feodal emoluments became leſs, and the exi- 
gencies of government increaſed, a land-tax became in- 
evitable; but to ſmooth over the prejudices againſt its 
firſt of all (to ſay nothing of king John's great charter, 
which ordained, that no aids ſhould be taken by the king 
without the conſent of parliament (17), or of the charter 
granted by Henry III. which enacted, that © eſcuage ſhould, 
< from thenceforth, be taken like as it had been wont to be 
© in the time of his grandfather),* the monarch aſſured the 
people, by a public law (18), that theſe particular calls 
ſhould not be drawn into a general precedent ; and, to 
make them ſtill more palatable, it was enacted by 25 Edw. I. 
c. 6. that no manner of aids, taſks, nor prizes, ſhould be 


taken but by the common aſſent of the realm, and for the 


© common profit thereof, ſaving the ancient aids and prizes 
« then due and accuſtomed ;z* and by the ſtat. 34 Edward I. 
c. i. it was enacted, that © no tallage or aid ſhould be taken 
© or levied, without the good-will and aſſent of archbiſhops, 
© biſhops, earls, barons, knights, burgeſſes, and other 
© freemen of the land;* which, as will be ſhewn here- 
after, laid a firm foundation for thoſe liberties which were 
afterwards derived from a popular repreſentation (19), 


2 (1), 'þ. 32. 
< THROUGHOUT the reign of Edw. I. the aſſent of 
8 the commons is not once expreſſed in any of the enact- 
6 ing clauſes, nor in any of the reigns enſuing, till the 
th of Edw. III. nor in any of the enacting clauſes of 
16 Rich. II.; nay, even ſo low as Hen. VI. from 


(17) Brack. Com. b. ii. c. 5. p. 64. 
(18) 25 Edward I. c. 5. . 
(19) See Dartrymy. Hiſt, of Feod. Prop. c. ii. 1. 3.; and 
Rurr. Pref. to Stat. at Large, p. 10, | 
a « the 


N 


© the beginning, till the eighth year of his reign, the 


« aflent of the commons is not once expreſſed in any en- 
acting clauſe (20). While the feodal ſyſtem which 
William the Norman introduced, or rather, perhaps, 
« extended, was preſerved in its full vigour (21), we find 
no expreſs mention of the commons.“ 


NOTE [K], p. 36. | 
H UR D's Mor. and Pol. Dial. p. 309. RarIx ſays, 


« the barons, who were ſo many petty princes, being 


divided in the civil war betwixt Stephen, Maud, and 
Henry II. each party treated thoſe of the other fide as 


rebels, which brought the poſſeſſion of much land to the 


* contending princes. And as each fide had experienced 
the power of the barons over their vaſſals, and having, 


© beſides, many friends to remunerate, they ſplit the Ba- 


_ © romes into ſmaller tenancies in chief, who all held imme- 
« diately of the Crown. Hence aroſe the diſtinctions of 


fees of the old feoffments, and fees of the new, and alſo of 


the greater and leſſer barons, By granting thus ſmall fres 


in the reigns of Stephen, Henry II. and king Fohn, te- 


© nants in capite, or barons, were ſo multiplied, that a very 
* unequal repreſentation of the kingdom aroſe, theſe leſſer 
_ © barons having an equal ſhare in the legiſlature with the 
© moſt potent. This grievance being grown to the great- 
« eſt height, when king John was reduced to reaſon, there 
* was a clauſe inſerted in his magna charta, whereby all the 
greater barons were to be ſeverally ſummoned to parliament, 
and the leſſer, in general, by which means theſe laſt were 
excluded from fitting in parliament ſingly, and in perſon 
but, however, the being ſummoned in general, gave them 
ol right to do this as a community, and by. repreſentation ; ; 
and as theſe leſſer barons were co-ordinate in rank, the 


* 


a 


(20) Rur. Pref. to Stat. at it Lupe, Pe 7. 
(21) Ibid. p. 10. | 
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© right of repreſenting them naturally devolved on ſuch of 


© their. body as the reſt conferred it on. The perſons ſo 
© choſen, were called from the tenure of their lands, and 


© from their repreſenting the reſpective counties for which 


© they ſerved, nights of the ſhire (22). As I remember, 
Lord LYTTELTON, in his Hiſtory of Henry II. vol. iii, 


ſatisfactorily proves, that all tenants in capite, were ſo far 


barons, as to have a right by the feodal law to ſit in the 
king's council. And Mr. RurrHEAD, in his Preface to the 
Statutes at Large (23), informs us, that the inferior tenants 
in capite © were called the leer barons.” 


NOTE LI, p. 51. 


c JN moſt of the ancient ſtatutes, the commons are not 


ſo much as named : and in ſeveral, even where they 
© are mentioned, they are diſtinguiſhed as petitioners merely, 
© the afſent of the lords, being expreſſed in contradiſtinction to 
© the requeſt of the commons (24).“ See 10 Edward III. 
ſt. i. c. 2. the ſtatutes of Richard II. throughout, the ſta- 
tutes of Richard III. throughout. See alſo Henry VII. 
where many of the ſtatutes are ſaid to be made by the ad- 
vice and aſſent of the lords ſpiritual and temporal, and at the 


ſupplication of the commons; at other times at the requeft— 


ſometimes the prayer of the commons. — After having 
provided for the king's neceſſities, the commons took 
© occaſion to preſent petitions for the redreſs of grievances ; 


* from which petitions, moſt of our warty atates are 


« framed (25),” 


(22) Rarix's Hiſt, Eng. Diſſert. on the Algier Gov. 
vol. ii. p. 176. SVO edit. Note. Sr. Amand's Eflay on Le- 


giſlative Power. 


(23) P. 10. 
(24) Rur. Pref, to Stat. at Large, p. 12. (25) Ibid, 


A „ * X &ﬆ& * ” 6% 


A * A A 38 * A & * A A „* * 


NOTE S. 


N e 


HE LOLME, Conft. Eng. p. 41. In Rurrhrap's 


Preface to the Statutes at Large (26), we read thus: 
© In the 51ſt of Edward III. we find an impoſition laid 
vithout the conſent of the commons; and the ſame king, 
in the laſt year of his reign, tacitly reſerves a right of 
© taxing them without their conſent. For upon a petition, 
« praying, © That the prelates, earls, barons, commons, 
« citizens and burgeſſes of England, be not thenceforth 
„% charged, &c. but by common affent, &ec. the king an- 


« ſwered, That he is not at all willing to do it, without great 
te neceffity, and for defence of the realm, and where HE MAY 


« DO IT with reaſon.” Rot. Parl. 51 Edward III. num. 25. 
© In the firſt year of Richard II. money was raifed with- 
© out aſſent of parliament. MaApDox's M. 8. No. 14. 
© tit. Parl. Two commiſſions were granted for the ſame 
© purpoſe in the 2d of Henry IV. without aſſent of parlid- 
ment. See CoTToN's Abridgm. p. 406. num. 22. In 


A 


- 


© were often paſſed without their concurrence or aſſent, 


A © 


ment revoked, and the cauſe aſſigned is, becauſe the ſaid 
© ſtatute was never aſſented to, nor granted by the com- 


< mons. It is obſervable, nevertheleſs, that the act of the 
6 Richard II. was never printed, as Lord CokE aſſures 
us, and the ſtatute of the 5th, though paſſed without the 


A * 


aſſent of the commons, was, as it is ſaid, put in execution, 
and continued in force till it was repealed by 1 Edw. VI. 


c. 12. and 1 Elizabeth, c. 1. See Rot. Parl. 6 Rich. II. 
* Nu. 52. And ſee CoTToN's Abr. p. 354. where there are 


* 


ſeveral inſtances of acts paſſed without the aſſent of the 


( 


As 


21 Richard II. aſſeſſments were made upon counties out 
of parliament by the king's letters patent only. MAD 
© pox, M. S. No. 12. tit. Parl. — As a proof that acts 


— 
— — —— 
2 . — 


we find, in 6 Richard II. an act made in the laſt parlia- 


commons. So much for the commons granting. taxes. 


3 CRE _- 
3s" 1 


2 
— — — — 
I = * 7 
= — ro — - 
= — — — — — 
* 8 


* 
— * — . - — - . : TIT 
Ys a r it OR TSS > CE CR. St ACT . - — = — — — = — 
by — yo — - — — — — y- — — . —»— wy : — * 
— — — * — —ͤ— —Ʒj SIC _ — — . — = — = _ D 2 — —— — = — - _— — * — 1 — —— 
pa f - p — — - X = — — "OE — — — A — —— =_ - —— <a bl - % 1 
He «ie ; : —Y 5 — I -_ — 5 2 — — : 
CO ne ee ren - — 2 CES ——— — : 
- "TX 8 ee "WE: » : — = — — — RELA —ů—ůů 2 —— N 8 - 
a re 2 r 8 E ren, GS, WW” on WET, 2 P 15 e — : * . Q — 
— — = 2 + = hs — - N * — < — — 4 
— n — — — — — — BW. CT * — — mera — 2 
| 9 1 — 7 — + —  __— — — — ——— T—u— — Dr 
- terns — — — A. * = 8 7 DS TS \ 
* a * — * — * Mn by 
— _ — rr * 
— * * A — —_— — —— — = a wn ny 
i —— — - _—_ = - — = 


mo —U m 2 — 
DI — 
ä ů —— 
= 


— — 


— 


1 
Ef) 
+" 

{fe 

q 

M9 3 
ww 2 

l 


FO r 


As to making laws, RUFFHEAD, in his Pref, to the Stat. (24), 
tells us, that © the legiſlative right of the commons was fo 
© little regarded in practice, that the 2d of Henry IV. c. xg, 
© was paſſed, though the commons never aſſented to it, 
© but, on the contrary, diſavowed it. The force of that 
act, nevertheleſs, was felt till the reigns of Henry VIII. 


and Edward VI. Nay, afterwards, in Mary's time, till | 


© its final repeal in the reign of Q. Elizabeth. Inſtances 
of this kind, probably, gave birth to the petition in the 
< 8th of Henry IV. when © it was enacted, at the requeſt 
c of the commons, that certain of the commons houſe ſhould 
ce be preſent at the ingroſſing of the parliament roll.” 
But, notwithſtanding theſe ſecurities, acts ſtill continued 
to be paſſed without the commons aſſent: and they 
< were, from time to time, compelled to renew their claim 
© of right to aſſent as well as petitzon, which they did in 
5 2 Henry V. in very ſtrong terms ;* which are ſet forth 
by RUFFHEAD. | 


SOTE TN}. $2. - 

ORD CLARENDON, in his Hiſtory of the Re- 

bellion (28), ſpeaking of the impeachment of the 
earl of Middleſex, expreſſes himſelf to this effect: James J. 
knew well enough the ill conſequences that muſt attend 
© ſuch a meaſure; and that it would ſhake his own authority 
© in the choice of his own miniſters, when they ſhould find 
© that their ſecurity did not depend ſolely upon his own 
protection; which breach upon his kingly power was ſo 
© much without a precedent (except one unhappy one made 
« three years before, to gratify likewiſe a private diſplea- 
ure), that the like had not been . in very many 
6 years.” 


(27) P. 14. (28) Vol. i. p. 19. 


N 0 ® 2 3 


NOTE [0], p. 55: 


meth of parliament were not originally drawn up by _ 


the eſtates of parliament themſelves, and regularly read 
(to hem a certain number of times before they were aſ- 
( ſented to; but each of the: orders of the realm, having 
( finiſhed the king's buſineſs, for which they were imme- 
 diately convened, afterwards preſented their own reſolu- 
tions ſeparately to the ſovereign in a ſeries of petitions; 
praying him to give them ſatisfaction in what they humbly 
i demanded of him. Such articles of theſe petitions as 
(were approved of, and aſſented to by the king, were af- 
( terwards reduced into the form of ſtatutes by his own 
lawyers and counſel, and publiſhed under his ſole autho- 
' rity. But this manner of proceeding being liable to 
© be much abuſed, as it yielded a favourable opportunity to 
' the framers of theſe laws, to give them a quite different 
(turn from what they were originally intended to have 
' this drew on a petition from the commons, in the begin- 
' ning of Henry V. 's reign, deſiring this prince, “ that 
6 fro this time forward, by compleint of the comens of 
ny miſchief, aſking remedy by the mouth of their 
© ſpeaker for the comens, oather elſe by the petition writ- 
© ten, that there nevere bee noo law made thereupon, and 
« engrofſed as ſtatut, and law, neither by additions, neither 
« by diminutions, by noe manner of term, ne termes, the 
* which ſhold change the ſentence, and the intent axked 
by the ſpeker mouth, or the peticion by foreſaid yeven 
„ up in writing by the manner foreſaid, without aſſent of 


« the foreſaid comens, c. — To this petition the king's 


anſwer was, * that he of his grace eſpecial graunteth, that 


* fro henceforth, nothing be enacted to the peticion of his 


* comun, that be contrary of her aſking, that they ſhulde 
be bound without their aſſent, c. (29).“ 


(29) BRAD T's Anſwer to Petit, p. 85. 
G g | 
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NOTE TPI, p. 66. 


| THE Dean of GrocesTER, in his Treatiſe on Civil 


Government (30), feems to conceive the reaſon of the 


difference between the ſtate of repreſentation of the - 


roughs in the two counties of Vilis and Cornwall, when 
compared with thoſe of other counties, to be this: Will. 
© ſhire was long the reſidence of the kings of the n Saxons, 
© who, in proceſs of time, conquered all the reſt. Noy, 
© where the royal reſidence was, there of courſe would be 
© the chief domain: for the ſtated revenue of our ancient 
< princes, both Saxon and Norman, conſiſted chiefly in 
© landed eſtates, that is, in caſtles, with their territories, 
© manors, and honours, and towns and villages, held by va- 
© rious ſervices, ſome of them military or noble, and others 
© baſe and ſervile. Cornwall was, in like manner, and for 
the ſame ends and purpoſes, the domains of the earls and 
© dukes of Cornwall. Hence, therefore, it naturally fol- 
© lowed, that as the great tenants of the Crown were 
© obliged to attend in perſon at the courts of their ſovereign 


« [thereby conſtituting an houſe of peers], fo the ſmaller 


© tenants, and inferior vaſſals, were to do the fame by de- 


© putation: which circumſtance gave the firſt idea of an 


© houſe of commons [ſee p. 43.] Indeed there was 2 


. © ſtronger reaſon for the attendance of the deputies from 


© thoſe towns and villages which belonged to the Crown, if 
© their poverty did not prevent them; I fay, there was a 
© ſtronger reaſon for their attendance in ſome reſpects, than 
« for that of others; becaufe the qzantum of thoſe acknow- 
* ledgments, fervices, and quit- rents, which they were to 


+ pay to their great landlord, the Crown, as well as their 


| © free gifts and benevolenees, if they were diſpoſed to make 


© any, were to be fixed and apportioned at ſuch meeting. 
Moreover, when the dutchy of Cornwall efcheated to the 
king, the tenants, and borough-towns, and villages of 


(30) P. 293. 


© the 
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the duke became a part of * royal patrimony; in conſe- 

quence of which, they were obliged to do the ſame ſuits 

© and ſervices at the king's courts, which they had done 

© before to their ducal maſters, or great feodal lords. ; 
dee, in his Freatiſe, p. 296, the diſtinction made between 

the and of Cornwall and the MY — F. 


NOTE 101 p. 79. 
* former periods of the Engliſh government, the 
houſe of commons was of ſo ſmall weight in the ba- 
lance of the conſtitution, that little attention had been 
given, either by the Crown, the people, or the houſe 
itſelf, to the choice and continuance of the members. It 
© had been uſual, after parliaments were prolonged beyond 
© one ſeſſion, for the chancellor to exert a diſcretionary 
authority; of iſſuing new writs to ſupply the place of any 
© members, whom he judged incapable of attending, either 
* on account of their employment, their ſickneſs, or other 
© impediment. This practice gave that miniſter, and con- 
* ſequently the prince, an unlimited power of garbling at 
* pleaſure | the repreſentatives of the nation; yet ſo little 
* jealouſy had it created, that the commons of themſelves, 
n i © without any cqurt influence of intrigue, and contrary to 
© ſome former votes of their own; confirmed it in the 
"Wl * twenty-third | of Elizabeth (Journ. Jan. 19, 1580.) At 
* that time, though ſome members, whoſe place had been 
© ſupplied on account of ſickneſs, having now recovered 
4 their health, appeared in the houſe, and claimed their 
"Wl © feat; ſuch was the authority of the chancellor, that, 
merely out of reſpe& to him, his ſentence was adhered 
© to, and the rew members were continued in their places: 
Here a moſt dangerous prerogative was conferred on the 
* Crown : but to ſhew the genius of that age, or rather the 
FM channels in which power then ran, the Crown put very 
little value on this authority; inſomuch, that two days 
: fterwards, the chancellor of himſelf reſigned it back to 
he | Gg 2 © the 
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© the commons, and gave them power to judge of a particu- 
c lar Vacancy in their houſe. And when the queſtion, con- 
< cerning the chancellor's new writs, was again brought 


on the carpet towards the end of the ſeſſion, the commons 
were ſo little terrified at the precedent, that though they 


A RM «a © 


cated, on accourt of ſlight indiſpoſitions, yet they con- 
firmed the chancellor's ſentence, in inſtances where the 
< diſtemper appeared to have been dangerous and incurable, 
© Nor did they proceed any farther, in vindication of their 
privileges, than to vote, that during the ſitting of per- 
* liament, there do not, at any time, any writ go out for the 
© chuſimng or returning any member dener 17 warrant of the 


© houſe (371). : 


NOTE IRJ, p. 79. 
f HUM (32) tells us, that the fr/? buſineſs in which 


the commons were engaged in the reign of James I, 
was about their privileges. 


Mrs. MacavuLay, in her Hiſtory of England ( 33), thus 
expreſſes herſelf: * After a recognition of the king's title, 
the fir motion of the commons was for the redreſs if 

* grievances.” And this, although Mr. Hums tell us (34), 
© James left almoſt all the chief offices in the hands of Eli- 
© zabeth's miniſters, and truſted the conduct of political 
© concerns, both foreign and domeſtic, to his Engliſh 
< ſubjets.” And Mrs. Macavray, in the page in her 
Hiſtory we have quoted, adds this note: © In this conſe- 
© rence [a conference between the lords and commons) 
< was flung out an extraordinary argument for this time; 
„ That a people may be without a king, a king cannot be 


131) Hume's Hiſt. of Eng. vol. vi. P. I. (32) Ibid. 
(33) MacavuLary's Hiſt, Eng. vol. p. 11. 
(34) Huus's Hiſt. Eng. vol. vi. p. 15. Note [O]. 


60 without 


re- admitted ſome old members, whoſe ſeats had been va. 


Cy 


ho\ 


ij 


NOTE s. 


« without a people (35); which expreſion ſuſiciently ſhews 
the power that had devolved on the houſe of commons, and 
how, upon the firſt opportunity, it began to ſhew itſelf. 


N O ＋ E [SJ, p. 80. 


THE important ſum granted by his firſt parliament, 
called as ſoon as might be after his acceſſion, and be- 
fore there could be any miſunderſtanding between them, to 
carry on a war of their own recommending, againſt moſt 
mighty potentates ; though they knew all the money for- 
merly granted was expended, and the king was loaded with 
a large debt contracted by his father, was 112,000/. (36). 
The whole revenue of Charles I. including not only the 
hereditary royal revenues, but alſo the ſums granted by parlia- 
ment for the pay of the navy and army, and all other public 
expences, did not amount to more than 800,000/. (37), a mere 
trifle compared to (a ſum not much more than ſufficient now to 
pay the INTEREST of) the ſum of 12, ooo, ooo JI. which, ſa 
long ago as the year 1776, was obliged to be raiſed every 
year upon the nation; excluſive of tithes, county rates, 
and the taxes which ſupport the poor (38). But it ſeems, 
in the time of Charles I. the houſe of commons was go- 
verned by a ſet of men of uncommon capacity, who were 
© formed into a regular party: and © they needed but little 
inſtruction or rhetoric to recommend to them practices which 
© increaſed their own importance (39). | 


Lord Saliſbury, it ſeems, computed, that the ſupplies 
granted to Q. Elizabeth, during 4 reign of forty-five years, 


(35) Journ. Dom” Con: vol. 1. p. 156. 
(36) Hume's Hiſt. Gr. Br. vol. vi. p. 201. 
(37) Com. Journ. 4th Sept. 1660. BLack. Com. b. 1. 


c. 8. p. 331. 


(38) Dr. Price's Obſerv. on Civ. Lib, p. 124. Additional 
Obſerv. p. 170. 


(39) Hume”? 5 Hiſt. of Gr. Br. - vi. p. 204. 213. 
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NOTES. 


amounted only to 25800, ooo J. (40). Mr. n in his 


Hiſtory of England, App. vol. v. p. 475; ſays, that three 


millions would not, probably, be much wide of the truth.“ 


Vll ̃ ß 


7 


NOTE (CT), p. 9s. 


HEN once an army is eſtabliſhed, it ought not to 
depend immediately on the legiſlative, but on the 
executive power ; and this from the very nature of the 
thing ; its buſineſs conſiſting r more in action Aan in de- 
liberation. | | | 
From a manner of thinking that prevails amongſt 
mankind, they ſet. a higher value upon courage than ti- 
morouſneſs, on activity than prudence, on ſtrength than 
counſel, Hence, the army will ever deſpiſe a ſenate, and 
reſpe& their own officers. They will naturally flight 
the orders ſent them by a body of men, whom they look 
upon as cowards, and therefore unworthy to command 
them, So that as ſoon as the army depends on the legiſla- 
tive body, the government becomes a military one ; and 
if the contrary has ever happened, it has been owing to 
ſome extraordinary circumſtances, It is becauſe the army 
was always kept divided ; it is becauſe it was compoſed 
of ſeveral bodies, that depended each on their particular 
province; it is becauſe the capital towns were ftrong 


places, defended by their natural ſituation, and not gar- 


riſoned with regular troops. Holland, for inſtance, is ſtill 
ſafer than Venice; ſhe might drown or ſtarve the re- 
volted troops; for as they are not quartered in towns ca- 
pable of furniſhing them with neceſlary ſubſiſtence, this 
ſubſiſtence is of courſe precarious (41). 


(40) FRANKLIN, p. 49. (41) Sp. L. b. xi, c. 6, 


NOTES 


NOTE [U}, 5. 96. 
ALTHOUS H I have taken no notice of the religious | 


controverſies of thoſe days, I mean not to be under- 
ſtood, but that they might have had fome influence on the 
proceedings of the times. Some hiſtorians, I know, in- 
ſtead of attributing the misfortunes in the reign of Charles I. 
to a difference of opinion in politics, conceive them to have 
ariſen chiefly, if not entirely, in England as well as Scot- 
land, from diſputes about matters of religion; from a dif- 
ference of opinion reſpecting the hierarchy, or epiſcopal 
government; the uſing of the ſurplice ; the placing of rails 
; about the altar; bowing on approaching it; eſtabliſhing a 
liturgy z the allowing recreations on Sundays; wearing 
embroidered copes, and lawn fleeves; and uſing the ring in 
marriage, and the croſs in baptiſm. But, ſurely, the ſub- 
jet has, in general, been little underſtood. Tainted with 


generally had in, view the ſame object; and few have had 
candour ſufficient to acknowledge, that the conſequence of 
the attainment of the object. of either party, in the manner 
the violence of each made them look for, muſt haye been 
the certain loſs of liberty. Lord CLARENDON, however, 

waving idle ſpeculations, and ſticking to the material irands 
actions of the times, particularly the controverſial writings 
between the king and the houſe of commons, has furniſhed 
poſterity with evidence to judge what were the real merits 
or miſchiefs naturally attendant on the different views of 
party. From a careful examination of theſe materials, it 


appears clearly, that, until the latter end of the reign of 


Charles I. on the part of the king, and afterwards, and in- 
deed before alſo, on the part of the parliament, ſuch politi- 


cal errors prevailed, as, independent of any religious con- 


troverſies, muſt infallibly have deſtroyed the conſtitution. 
It is, therefore, wholly on that ground I have conſidered 


the ſubje&t; and paſſed over entirely, © thoſe diſagreements 


Gr4 * of 


the prejudices of party, the ſame paſſions or principles have 
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© of the clergy,—which it would be as impracticable to de. 
© cide, by attending to their affected ſubtilties, as it would 
© be to aboliſh duels, by erecting a court, with a delegation 
© to trace a point of honour through all its rehnements(42). 


NOTE TVI, p. 103. 


'F HIS is not indeed much to be wondered at, when we 

are told, that the © very being of the houſe of com. 

© mons depends on their power of grantiug ſubſidies to the 
Crown (43). | | 

Another remarkable alteration has happened, in regard to 

the taxation of the clergy, Formerly they uſed to tax 


_ themſelves, as a ſeparate body, in convocation ; but ſoon 


after the reſtoration of Charles II. they were taxed by the 
ſame authority as the reſt of the people. And, what is as 


remarkable, this very important alteration in the ſtate of the 


kingdom, was made by connivance, and without any partt- 
eular expreſs law for the purpoſe; and notwithſtanding an 
attempt had been formerly made in convocation in the reign 
of Edward VI. after the reformation of religion, 'to have 
the lower houſe of convocation united to the houſe of com- 
mons, according to ancient euſtom, ficut ab antiquo fieri con- 


ſuevit; and a like propoſal had been made to queen Elias. 
beth; and both had been rejected (44). 


The parliament, in the time of Charles I. towards the very 
beginning of their uſurpation, were however well aware of 
the value of the privilege of taxing themſelves. Having 
raiſed an army to eſtabliſh, not the liberty of the ſubject, nor 


the liberty of the conſtitution, but (as appears clearly from 


(42) MonTEesQu1 Eu on the Riſe and Fall of the Roman 
Empire, p. 296. 


(43) De LoLMe, Conſt, 8 . note 
(44) Lord Lyr r. Hiſt. Henry II. vol. ii. p. 232. Hopx's Hiſt. 


of Convocations, p. 429, 430. Append. to Bux Ns Hiſt, cf 


the Reformation, No. 18. 


the 


the 
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the ſeveral evaſive anſwers of the dankend to the king's 


meſſage of the 20th of January 1641, and the nineteen 


propoſitions at laſt preſented to the king on the 2d June 
1642) the whole power of government in themſelves, they 
were not contented with levying a rate unprecedented in the 
quantum of it; in the arbitrary manner by which each per- 
ſon's ſhare of it was to be aſcertained, and in the ſeverities 
by which the payment of very proportion was to be en- 
forced; but they ordained (which ought at once to have 
diſcovered power, and not liberty, was the principle they were 


governed by) that they ſhould contribute towards the pub- 


lic burthen only what they themſelves thought proper. That 
their power, in this reſpe& as well as others, might be as 
abſolute as could be, they. were to be taxed "ay oy none but 


themſelves (45). 
NOTE [WI], p. 109. 


8 T HE grandeur of Rome, ſays Lon D BolINOGBROEx, 
was the work of many centuries, the effect of much 


© wiſdom, and the price of much blood. She maintained 


© her grandeur while ſhe preſerved her virtue. But when 
luxury grew up to favour corruption, and corruption to 


© ,ouriſh luxury, then Rome grew venal, the election of her 


© magiſtrates, the ſentences of her judges, the decrees of her 
* ſenate, all were ſold; and her liberty was ſold when theſe 


© were ſold ; and her riches, her honour, her glory, could 


© not long . her liberty. She who had been the 
© envy, as well as the miſtreſs of nations, fell to be the ob- 
* ject of their ſcorn or their pity, They had ſeen and felt 
© that ſhe governed other people by will, and her own, by 
© law. They beheld her governed herſelf by will; by the 
* arbitrary will of the worſt of her own i of the 
* worſt of both ſexes, of the worſt of human kind; by 


Caligula, by Claudius, by Nero, by Meſſalina, by Agri dine, 


(45) Lord CLar. Hiſt. Rebel. vol. ii. b. vi. p. 77. 
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by Pojpea, by Nurciſs, by Califtus, by Pallas, by princes 


© that were ſtupid or mad ; by women that were abandoned 
* to ambition and to luſt, by miniſters that were emanci- 
< pated ſlaves, paraſites, and panders infolent and rapa. 
s cious.,” 

So early as the times of the Gracchi, it was grown to be 
a general complaint, that no man who had money to give, 
could be brought to puniſhment (46). And Cicero ſays, 
that in his time, the ſame opinion was become {ſettled and 
1 received (47). 


NOTE X p. 119. 


1 THX king indeed, at times, ſends meſſages to either 
houſe: and nobody, I think, can wiſh that no 


6 means of intercourſe ſhould exiſt between him and his par- 


6 liament. But theſe meſſages are always expreſſed in very 


© general words; they are only made to deſire the houſe to take 


© certain ſubjects into their conſideration ; no particular ar- 
© ticles or clauſes are expreſſed ; the commons are not to 
« declare, at any ſettled time, any ſolemn acceptation or re- 

« jection of the propoſition made by the king; and, in ſhort, 
© the houſe follows the ſame mode of proceeding, with re- 
< ſpect to ſuch meſſages, as they uſually do in regard to peti- 
< tions preſented by private individuals. Some member 


makes a motion upon the ſubject expreſſed in the king's 


< meſſage; a bill is framed in the uſual way; it may be 


| © dropped at every ſtage of it; and it is never the propoſal 


© of the crown, but the motion of ſome of their members, 


* which the houſe diſcuſs, and finally accept or reject (48). 


(46) App. de Bell. Civ. 


(47) AR. in Verr. i. ſ. 1. De Lor u Conſtit. Eng. b. ü. 
C. 16. p. 352. 4th edit. 


(48) De Lor u Conſtit. Eng. . 237. note. 
NOTE 


NOTE 1 P. 124+ 


gIR 8 BLACKSTONE, ſpeaking of the prerogative 
of the crown with regard to foreign concerns, thus ex- 


| preſſes himſelf. The king is the delegate or repreſenta- 
« tive of his people. It is impoſlible that the individuals of 


a ſtate in their collective capacity, can tranſa& the affairs 


| 5 of that ſtate with another community equally numerous as 


« themſelves. nanimity muſt be wanting to their meaſures, 
and Arength to the execution of their counſels. In the 
© king therefore, as in a center, all the rays of his people 
are united, and form by that union a conſiſtency, ſplendor, 
and power, that make him feared and reſpected by foreign 
potentates; who would ſcruple to enter into any engagement, 


that muſt 8 be reviſed and ratified by a popular 


* affembly (49). 


NOTE [Z ]. p. 125. 


6 F* HE ancient demeſne, or land eſtate of the crown, as 
recorded in Doomſday Book by William I. con- 


$ ſiſted of 1422 manors in different counties, beſides ſome 
© ſcattered lands and farms, not comprehended therein, and 


$ quit-rents paid out of ſeveral other manors (50).* And in 
the reign of Edward IV. we are told by reſpectable autho- 
rity, that the wealth ariſing to the crown from its landed 
eſtate and caſyal profits, excluſive of ſubſidies and grants by 
parliament, was ſometimes equal to one fifth part of the lay 
property of the kingdom (51). In four of the weſtern coun- 
ties the demeſne lands exempted from taxes amounted to one 
third, and in the fifth, viz. Somerſetſhire, to one fourth of 


Ga Brack. Com. b. i. c. 7. p. 252. 


(50) BRAD 's Hiſt. William I. p. 21c. Derananr e on Re- 
ſumptions, 105. Lord LyTrT. Hitt. Hen. II. vol. iii. p. 237. 


(51) Fox rEScURE on abſolute and limited N Lord 
Lrrr. Hiſt. Henry II. vol. i iii. p. 459, note. 
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the whole land (52). © Moſt of the chief cities of the kingdom,” 
we are told, © were formerly in the hands of the crown (53). 
Order. Vital. (54) mentions William the Conqueror's 
income to amount to a ſum, which Mr. Hun computes 
to beequivalent, in the preſent time, to nine or ten millions 
a year (55). And, ſtrange as it may nowſeem, it was certainly 
formerly thought to be perfectly conſtitutional, to make the 
crown quite independent of the parliament with regard to the 
ordinary ſupplies. LoxD LyTTELTON, in his Hiſtory of 
Henry II. vol. iii. p. 456. cites one of the articles exhibited 
in parliament againſt king Richard II. and obſerves, in this 
remarkable article is very clearly ſer forth the whole policyof 
our anceſtors, with regard to the different proviſions they 
made for the crown. Its ſupport, in time of peace, was the 
patrimony belonging to it and the revenue of the kingdom. The 
celebrated Lord Chief Juſtice FoxTEscue, who wrote in 
the reign of Henry VI. in his Treatiſe on abſolute and 
limited Monarchy, gives many weighty arguments to ſhew 
the miſchiefs that may enſue to any realm from the poverty - 
of its prince (56). Lord Chief Juſtice Cokk ſeems to have 
been of the ſame opinion. In his Fourth Inſt. c. i. 
entitled Advice concerning new and plauſible Projects and Offers 
in Parliament (57), he ſpeaks thus: © When any plauſible 
© project is made in parliament to draw the lords and com- 
© mons to aſſent to any act (eſpecially in matters of weight 
© and importance), if both houſes do give upon the matter pro- 
jected, and promiſed their conſent, it ſhall be moſt neceſlary, 
they being truſted for the common-wealth, to have the 
© matter projected and promiſed (which moved the houſes to 


(52) Lord LyTr, Hiſt, Henry. II. vol. iii. p. 469. 
(53) Hume's Hiſt. Eng. vol. ii. p. 125. Append, 
(54) Order. Vital. p. 523. | 

(55) Hume's Hiſt. Eng. vol, i. c. 4. p. 257. 

(£6) Lord LyTr, Hiſt. Henry II. vol, ii. p. 464. 
(57) Page 44. | 
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© conſent) to be eſtabliſhed in the ſame act, leſt the benefit 
© of the act be taken, and the matter projected and promiſed 


never performed, and ſo the houſes of parliament perform 


© not the truſt repoſed in them, as it fell out (taking one 
« example for many) in the reign of Henry VIII. On the 
c king” s behalf, the members of both houſes were informed 
© in parliament, that no king or kingdom was ſafe but where 
© the king had three abilities: I. To live of his own, and 
© able to defend his kingdom upon any ſudden invaſion or inſur- 

© reftion, 2. To aid his confederates, otherwiſe they would 
© never affiſt him. 3. To reward his well-deſerving ſervants. 
© Now the project was, that if the parliament would giveunto 
© him all the abbies, priories, friories, nunneries, and other 
© monaſteries, that, forever in time then to come, he would 
take order that the ſame ſhould not be converted to private 


© uſes : but firſt, that his exchequer for the purpoſes afore- 


© ſaid ſhould be enriched : ſecondly, the kingdom ſtrength- 


| & ened by a continual maintenance of 40,000 well-trained 
© ſoldiers, with ſkilful captains and commanders : thirdly, . 
© for the benefit and eaſe of the ſubject, who never after- 


© wards (as was projected), in any time to come, ſhould be 
© charged with ſubſidies, fifteenths, loans, or other common 
© aids: fourthly, leſt the honour of the realm ſhould receive 
© any diminution of honour by the diſſolution of the ſaid mo- 
© naſteries, there being twenty-nine lords of parliament of 
the abbots and priors (that held of the king per baroniam) 
* that the king would create a number of nobles. The ſaid 
«monaſteries were given to the king by authority of divers 
© as of parliament, but no proviſion was therein made for 
« the ſaid project, or any part thereof (58).* And Baron Mor- 
TESQUIEU obſerves, It is as neceſſary that there ſhould be 
© means for the ſubſiſtence of a ſtate, as that the ſtate ſhould 
© have civil laws to regulate the diſpoſal of property (59). 


(58) oy s Hiſt. line, vol. iv. p. 457+ note I. 


(59) Sp. L. b. xxvi. c. 16. 
NOTE 
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| | NOTE [AA]. p. 128. 

T HE fruits and conſequences inſeparably incident to the 
X tenure in chivalry, were ſeven, viz. aids, relief, primer. 
ſeiſin, wardſhip, marriage, fines for alienation, and eſcheats, 
Every one of theſe was calculated to bring money into the 
king's coffers. Lord LyTTELTON in his 3d vol. of the 
Hiſtory of the Life of King Henry II. p. 242, ſays, that the 
king was not only, beyond compariſon, the greateſt land- 
holder i in England, but beſides his demeſnes, "be had fre- 
quently in his poſſeſſion, by eſcheats, ſeiſures, or forfeitures, 
the lands of many of his vaſſals; that in his 17th year 
he had in his hands ſeven baronies, of which four belonged 
to earldoms; and in his thirty-firſt year he had eight 
baronies, belonging likewiſe to earldoms, the lands annexed 
to the office of conſtable of England, with twelve other 
baronies, or knights fees of great value. And in the ſame 
volume, p. 248, he mentions ſome inſtances of the great 
profit, as well as power, ariſing to the crown from the ward- 
Hip and marriage of its vaſſals, cited from the Rolls by Mr, 
Mapox, in his Hiſtory of the Exchequer, c. x. p. 221, 
222, 223. In the 22d year of king Henry IT.” ſays this 
author, Thomas de Colvil gave that prince an hundred 
marks to have the cuſtody of the children of Roger 
© Torpel and their land, until they came to their full age. 
© In the 28th of that reign, Odo de Dammartin gave 
© five hundred marks for the cuſtody of the ſon and heir of 
© Hugh the king's butler: and in the 29th, Celeſtia, late 
wife to Richard Fit-Colbern, gave 40s. that ſhe might 
© have her children in wardſhip with their land; and that 
© ſhe might not be married except to her own good-liking. 
© It is probable ſhe gave ſo ſmall a ſum, becauſe the eſtate 


© was not a great one. But the higheſt payments of this 


© nature I meet with in the Rolls, till after the 31ſt year of 
© Henry III. were made to that king by John Earl of 
Lincoln, and by. Simon de Montfort; the former of 
© theſe having given three touland marks to have the mar- 

| | 6 riage 


NOTES. 


rage of Richard de Clare, for the benefit of Matilda, 
© his eldeſt daughter, and the latter ten thouſand to have the 


* cuſtody. of the lands and heir of Gilbert de Unfran- 
© ville, until the heir's full age, with the heir's marriage, 


© and with advowſons of churches, knights fees, and other 
« pertinencies, and eſcheats. Ten thouſand marks, contain- 


© ing then as much filver in weight as twenty thouſand 
«© pounds now, and the value of ſilver in thoſe days being un- 
gqueſtionably more than five times the preſent value, this ſum 
© was equivalent to a paymentof above an hundred thouſand 
pounds made to the exchequer at this time. The length 
© of the cuſtody may perhaps have added to the price; but 
© the eſtate muſt have been a vaſt one to anſwer ſuch an ad- 
© yance; and I mention it as a proof of the great opulence 
© of our nobles in the reign of Henry II. as well as to ſhew 
© how large a revenue might ariſe to the crown from caſual- 
© ties of this ſort.” And in p. 466 of the ſame volume, it is 
faid, that Mr. Mapox's Hiſtory of the Exchequer, p. 322, 


ſhews from the great Roll of the 2d of Henry III. that 


Geoffry de Mandeville gave double of the higheſt pay- 


ment abovementioned, viz. twenty thouſand marks, that he 


might have to wife Iſabel countefs of Gloceſter, with all 
her lands and knights fees; a moſt enormous ſum, conſider- 
ing the value of ſilver in thoſe days. A court, which had 
fuch immenſe and laſting benefits to confer on thoſe it 
favoured, muſt, as Lord LyTTELToON (fame vol. p. 236) 
obſerves, have had many ſuicors among all ranks of men, 


perpetually ſolicitous to gain its goodwill, and, by conſe- 


quence, ready to obey its orders. 


T could never be the intention of his preſent majeſty to 
© purſue the moſt pernicious meaſures, againſt the ſenſe 


« of the incorrupt part of the legiſlature, and the wiſhes of 
« the 
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© the public,” if we may believe the following quotation, 
taken from a reſpectable author. In the late reigns, the 
produce of certain branches of the exciſe and cuſtoms, the 

poſt- office, the duty on wine licences, the revenues of the re- 
< maining crown lands, the profits ariſing from courts of 

« juſtice (which articles include all the hereditary revenues of 
© the crown), and alſo a clear annuity of 120,000). in money, 
< were ſettled on the king for life, for the ſupport of his ma- 
« jeſty's houſehold, and the honour and dignity of the crown, 
And, as the amount of theſe ſeveral branches was uncer- 
« tain (though in the laſt reign they were computed to have 


« ſometimes raiſed almoſt a million), if they did not ariſe 


q annually to 800,000/. the parliament engaged to make up 
< the deficiency. But his preſent majeſty having, ſoon after 
© his acceſſion, ſpontaneouſly ſignified his conſent, that his 
© own hereditary revenues might be ſo diſpoſed of as might 
© beſt conduce to the utility and ſatisfaction of the public, 
© and having graciouſly accepted the limited ſum of 800,000]. 
© her annum, for the ſupport of his civil liſt (and that alſo 
charged with three life annuities, to the Princeſs of 
Wales, the Duke of Cumberland, and the © Princeſs 
Amalie, to the amount of 77,0007.) the faid hereditary 


and other revenues are now carried into and made a part of 


© the aggregate fund, and the aggregate fund is charged 
with the payment of the whole annuity to the crown of 
go, ooo J. per annum (60). Hereby the revenues them- 
ſelves, being put under the ſame care and management as 
© the other branches of the public patrimony, will produce 


© more and, be better collected than heretofore; and the 


© public is a gainer of upwards of 100,000/. per annum by 
* this ama ani e of his „ (6 r). akte 


- (66) Star. 1 George III. c. 1. 
* (61) BLack. Com. b. 1 C. 8. P- 335. 


NOTE 


NOTES 


NOTE [CC], p · 151. 


THE Yorkſhire aſſociation I think, in their 1ſt Add. p. 11, 


ſtate the grievance complained of to conſiſt in this, 


that the ſcene of national glory is changed; with much of ; 


' our foreign trade, our naval ſuperiority is loft ; our Ame- 
( rican provinces are diſmembered from the empire; and 
* our ancient foes, aided by our once friendly ally, and en- 
' couraged by almoſt every other European power, are 


« proudly inſulting over this wretched country: that at home, 


© agriculture and manufactures decline, as the load of taxes 
© and our public debts increaſe; and that the national ſub- 
ſtance is waſting away by profuſion.” | 


NOTE [DD], p. 160. 


AND the Earl of CLAN EN DON informs us, that in the 


reign of Charles I. during the time of the long inter- 
miſſion of parliaments, when there was no obſtruction to the 


executive power, the nation enjoyed the like kind of bleſſings; 


notwithſtanding the many unconſtitutional exactions con- 
tired to raiſe money, and ſupply the place of parliament. 
The words of Lord CLaREnDoN (62) are, © after ſome 
* unquietneſs' of the people, and unhappy aſſaults upon the 
* prerogative by the parliament, which produced its diſſolu- 
tion, and thereupon ſome froward and obſtinate diſturb- 


* ances in trade; there quickly followed ſo excellent a com 


© poſure throughout the whole kingdom, that the like peace 
and plenty, and univerſal tranquillity for ten years, was 
* never enjoyed by any nation; and was the more viſible 
and manifeſt in England, by the ſharp and bloody war 
ſuddenly entered into between the two neighbour 
* crowns, and the univerſal conflagration that, from the in- 
vaſion of the Swedes, covered the whole empire of Ger- 
many.“ In another part (63), he bas theſe words: I 


(62) Hiſt. Rebel. vol. i. p- . 
(63) bid. p. 58. 
H h * muſt 
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© muſt be ſo juſt as to ſay, that, during the whole time that 
* theſe preſſures? (the impoſitions laid by regal authority 
only) © were exerciſed, and thoſe. new. and extraordinary 
ways were run, that is, from the diſſolution of the parliament 


which was above twelve years; this kingdom, and all his 
| majeſty” s dominions (of the interruptions in Scotland ſome- 
what is ſaid in another place) enjoyed the greateſt calm, 
and the fulleſt meaſure of felicity, that any people, in any 
age, for ſo long time together, have been bleſſed with; 

to the wonder and envy of all the other parts of Chriſten. 

dom.“ In the very next page he ſays, * trade increaſed to 
that degree, that we were the exchange of Chriſtendom 
« (the revenue from thence to the crown being almoſt double 
© to what it had been in the beſt times), and the bullion of 


FFC 


© neighbour kingdoms was brought to receive a ſtamp from | 


© the mint of d; foreign merchants looking upon 
nothing ſo much their own, as what they had laid up in 


ber and equipage, was much above former times, very for- 
midable at ſea; and the reputation of the greatneſs and 
power of the king, were much more with foreign princes 
than any of his progenitors.” The king enjoyed power ; 
the nation, according to Lord Crazenpon (64), /iberty , 

that is, I ſuppoſe what we now underſtand by civil literhy, 
in the civil inſtitutions which were then eſtabliſhed. Po- 


| litical liberty the nation could not enjoy, becauſe, having 


no parliament, it had not a political power of exerciſing its 
legiſlative authority, in making either new civil inſtitutiont for 
the better guidance of the ſabject, ot Political laws for the 
better government of the nation; ; neither had it a political power 


| of exerciſing that inqui/itorial authority which is ſo neceſſary 


for ſecuring the execution of the os, civil and political. 


(64) Hiſt, 4 i. p. 59. 


3 | NOTE 


in the fourth year to the beginning of this parliament, - 


the warehouſes of this kingdom; the royal navy, in num. 
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proven ſuch an outery has been made we Charles 


for his interference with the parliament, yet writers of 
lifferent parties and perſuaſions agree; that Cromwell ex- 
ceded what, in the moſt exaggerated complaints, has in that 
reſpe& been alledged againſt Charles (65). Charles, on an 


accuſation of high treaſdn by the attorney general, went to 


the houſe of commons to ſeize five members; Cromwell, pow 
out even a pretence of a crime, at one time * purged,” a 


it was called, the houſe of commons of above thr top 
dred members (66), aftetwards expelled the remzinder ; and 
when he found a more free parliament neceſſary for the 
eftabliſhment of his uſurpation, and, notwithſtanding all his 
ts, ſtill experienced how little it was countenanced, he 


placed guards at the door of the houſe of commons, and 
allowed none to enter but ſuch as would acknowledge his 
authority, and ſubſcribe an en N not to propoſe or 
* conſent to alter the government, as ſettled by him and his 
council of officers. The members of another parliament 
were not permitted to enter the houſe without ſigning an 
engagement to give no diſturbance to the government, and 
having a warrant from his council. And by theſe means he 
was declared Protector. | 


Charles called into uſe ſome ancient prerogatives to g 
capt to maintain an army. By Cromwell © a conſtant 


© yearly revenue was ordained to be raiſed for maintaining 


© 10,000 horſe, and 20,000 foot, with a convenient number 
* of ſhips, beſides 200,000 /. per annum, for defraying the 


charges of the adminiſtration of juſtice, and the other ex- 


pences of government, which revenue was to be raiſed by 
* the cuſtoms, and ſuch other ways and means as ſhould be 


69 Harris's Life of Cromwell, P- 481, 


(66) Huuz's Hiſt. Great Britain, vol. vii. c. 59. p. 135 
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NO_T ES. 


© agreed upon by the lord protector and the council (6 1) He 
printed an order for the continuance of the Amen for the 


pay of the army and navy, at the rate of 120, oo0 J. a 


month (68). He inveſted himſelf, by his inſtrument of go- 
vernment, with the power of making laws and ordinances, 
which were to be binding until orders ſhould be taken con- 
cerning the ſame in parliament (69). And not ſatisfied 
with taking away the power of the repreſentative body of the 


people, he did what Charles durſt never have attempted z. he 
took away from the people their right of chooſing their own 


Fee ſerch, and ſent warrants to particular men * being 
« perſons. nominated? by himſelf and his council of officers, 


afterwards well known by the _ appellation. of | Praiſe Gu 
Barebones parliament, to appear at the council chamber in 
1 Whitehall to take upon themſelves the truſt unto which 
© they had been called and appointed, (that is, to receive 


Oliver's commands) (70). Beſides which, it is ſaid by the 
author from whom whom I have made theſe extracts, who it 
is plain had no partiality to Charles I. that Cromyell 
© made uſe of packed juries on ſome occaſions, and diſplaced 


© judges for refuſing to follow his directions. He commit- 


ted men illegally to priſon, and permitted them not to en- 


c Joy the benefit of the laws. He cauſed men to be tried 


| © before new created tribunals, and adjudged to death with- 
out the verdictofa jury. Theſe courts were ſtyled high courts | 


< of juſtice, the terror of the royaliſts, as their enemies were 


© their judges (71).“ If to all theſe things we add the edid, 
'by which he deprived the epiſcopal clery of the privilge of 
worſhipping God after their own manner, in their own 


© houſes and families (72), we ſhall find, eſpecially when 


ye conſider the authorities cited i in ſupport of this doctrine, 


FLY (67) Harris's Life of Cromwell, P- 343. 

(68) Ibid. p. 331. 

(69) Harras's Life of Comet . 

(70) Ib. p. 332. (71) Ib. p. 49. (72) Ib. p. 0 
8 
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g nd, 195 to jullity the . that, q F es ring 8 pro- 
* 8 teftorſbip, e there was little or no n political, fil or 
"=. religious. | 
Nor kr p. 205- 


(WM IF taxation affect the commodities which are of imme- 
ic WM © diate neceſſity, it is the height of cruelty. Previous to 
ne all the laws of ſociety, man had a right to ſubſiſt. And is 
n © he to loſe: that right by the eſtabliſhment of laws? To ſell 
dme productions of the earth to the people at a dear rate, is 
„ to rob them of them: it is to attack the very principle of 
their exiſtence, to take from them, by a tax, the natural 
in means of preſerving it. By extorting the ſubſiſtence of 
ch the needy, the ſtate takes from him his ſtrength with his 
ve WY © food. It reduces the poor man to a ſtate of beggary, and 
ic Wl © the working man to that of idleneſs ; it makes the unfor- 
it WF © tunate man a rogue, that is, it brings the hungry m man to 
i the 9 5 pars. = excels of miſery ( 73). | 

ed 118 


19 > SH NOTE too! p. 206. 
* UM is indiſputably certain that the preſent magnitude of 
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: our national incumbrance i is productive of the greateſt 
: 61 inconveniencies, For, firſt, the enormous taxes that are 
ts 


raiſed upon the neceſſaries of life for the payment of the 
e © intereſt of the national debt, are a hurt both to trade and 
6 manufactures, by raiſing the price as well of the artificer 8 
fil « ſubſiſtence, as of the raw material; and of courſe, in a 


much greater proportion the price = the commodity itſelf. 
* Secondly, if part of this debt be owing to foreigners, either 
w ras draw out of the kingdom annually a conſiderable 
* quantity of ſpecie for the intereſt ; or elſe it is made an 

* argument to grant them unreaſonable privileges, in order to 
(73) JusTamonD? 8 Trinflaticn of Abbé W pet, 's Hiftory 
of the Settlement and Trade in the Eaſt and Weſt Indies, b. xix. 
od p. 514. i = 
: H h 3 8 11880 
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induce them to reſide here. Thirdly, if the whole be 
owing to ſubjects only, it is then charging the active and 


induſtrious ſubject, who pays his ſhare of the taxes, to 


maintain the indolent and idle creditor who receives them. 


Laſtly, and principally, it weakens the internal ſtrenth of 
a ſtate, by anticipating thoſe reſources which ſhould be te- 


ſerved to defend it in caſe of neceſſity. The intereſt we 
now pay for our debts would be nearly ſufficient to main- 
tain any war, that any national motives cquld require, 
And if our anceſtors in king William's time had annually 
paid, ſo long as their exigences laſted, even a leſs ſum than 
we now annually raiſe upon their accounts, they wouldin 
time of war have borne no greater burdens, than they have 
| bequeathed: to, and ſettled upon their poſterity in time of 


© peace; and might have been eaſed the inſtant the exigence 
was over (74). 
Had this latter policy been adopted, what, a mighty:s nation 


would England at this time have been! By following the 


contrary practice, how contemptible it may become | ! 


NOTE [HH], p. 206. 


H E expence of the laſt war to England, I think it is 
obſerved, was an hundred millions. The whole ex- 
pence of the laſt war to France was 49,02, ooo l. of which 
23,1 52, O00 J. conſiſted of money procured by the ſale of 
taxes, by free-gifts and extra impoſitions during the war, 


which left behind them no debts; and 26,550,000. conſiſted 


of Joans, or money raiſed on perpetual annuities, life annui- 
ties, and lotteries (75). France added to their perpetual 
annuities only twelve millions ſterling ; whereas we added 


to theſe annuities near ſixty millioks (76), Time 1s 


| (74) Black. Com. b. i. c. 8. p. 328. 


(75) Dr. Pzrce's Addit. Obſerv. on Civil Liberty, p. 149. 


(76) Dr. Pr1cz's Obſery. on Civil Liberty, p. 78. 
| | © ſinking 


N G Y F 


0 Cs faſt the debts of France, Of 3,111,000/. in an- 
nuities on the Hotel de Ville, at Paris, 1,777, 000 J. con- 
« ſiſted, in 1774, of life annuities, which were falling faft by 
deaths at the rate of 71,000 /. every year (77) ; while we 
« loſe ſight of the capital in the intereſt, they carry their 
views chiefly to the reimburſement of the capital (78). 
© In point of territory and number of inhabitants, the two 
countries bear no compariſon. The number of inhabit- 
© ants in France is twenty-ſix millions; in Britain it cannot 
« exceed ſix or ſeven millions (79). 


NOTE 1+ 4 Ja. -Þs 208, 


TH E king of France in this reſpect is not abſoline; 
And even in Turky, the ſultan would not dare to aug 
ment the taxes: inſomuch that it is remarked, in moderate 
governments there is an indemnity for the weight of the 
* taxes, which is liberty. In deſpotic countries there is an 
© equivalent. for n which is the n of the 
taxes (80) .. : 


NOTE IKK I p. 212. 


T is hoped that from this or any other expreſſion, no one 
will think ſo ill of the writer of the preſent ſheets, as to 
imagine he could have the wickedneſs to wiſh the people to 
make uſe of force. None but an incendiary can entertain 
any ſuch idea ; none who profefies to be a friend to the 
king, to the people, to the conſtitution. Good e 


(77) Dr. Perce” 5 Addit. Obſere. on Civil Liberty, p. 152. 
(78) Ibid. p. 153. f 
(79) Ibid. p. 66. 154. yg 
(80) Sp. L. b. xiii, c. 12. JusTamonD's Tranſl. of Abbe 
RETNAL's, Hiſt, of the Settlem. and Trade i in the E. and W. 
Indies, vol. iv. b. xix. p. 518. Humz's Hiſt. Eng. vol. v. 
p. 459, 3d Append. De Lor us Conſt, Eng. b. ii. e. 20, 
„ 1 EEO 3 V5 
WAS. Hh 4 will 


—— 


' 
* 23 
5 = 
J. 
5 fl 
q 
h 1 
' 
1 
I 
1 
7 L bi 
, 
* i 14 
i TW-. : 
1 
q T » 
4 [4 ” 
þ N 
v. ; 
\ \ 
1 
* ; ; 
1 " 
a * 4 
: G 
3 1 
0 Z | 
fl = 2. 
1 
q \ 
: 2 
| ns 3 
4 8 1 
15 
x g 
f 
I 1 . 
- 0 . 5 
n 
19 5 7 
1 
i: ; 
1 F i 
4 110 
N iy 
N 4 F 
[ 
; } 1 N 
9,94 
T7 14 
* * 4 16 
n 1 
. is 
4 1 ” 
* 
, "> 
1 11 
1 , 
3:84 
; 
19 1 
1 
* 
1 | 
rf Wo +5, 1 
i 4 
7 4 : 
8 , 4 
itH - 
: . 
1:85 lg 
r 4 4 
1 ' i 
ul 
I: [ i 
q | 
: J 
15. 4 
nnen 
N 
a 1yr 
$9! 
| . ” 
| [ 
my 7! 
$48 - 
| 
$18 1! 
1 \q 
4 | 
Br F 
1. TH: 6 77 
[ ö | 
. 1 
1 1 
4 f : 
: : Kt 
5 J 
51 


— 
— "IS" 


— I — 
— — x 


. 


474 


x O 'T'E's. 
will be as careful to give potoer to preveht violence and li. 
-centiouſneſs, which tend to znarchy ; as to give -&#berty, to 


prevent dejection and deſpair, which lead to tyranny. Force 
may be neceſſary to eſtabliſh the opinion of à faction, but 


never the opinion of the people. A free conſtitution pro- 


vides a much leſs dangerous, a much more effectual force, 

I mean the farce of argument, in the liberty of the preſs, 
Different opinions being freely agitated, in moving-from ſide 
to ſide, the truth is ſifted out, and the ſubſtance of the argu. 
ent obtained. Then the grievance being become manifeſt; 


if the people be fairly Pe to uſe Mr, De Lol u'; 


expreſſion once more, it is impoſſible but it muſt be redreſ- 
ſed (81).“ Then, if one ſet of repreſentatives neglect or refuſe 


to do their duty, there is a force in the people, which, by each 
perſon ſeverally pronouncing only the name of the man he 


would chooſe to — him, will ſooner or later cauſe the 
n to __ remedied, 


8 N O TE [III, p. 212. 5 


1” 1 is a great advantage in the Engliſh government, that 
the: debates of thoſe whom the people truſt to repreſent 
them, are open to the animadverſion, praiſe, and cenſure of 
their conſtituents. It may, however, afford an entertainment 
to ſee what others have thought of this privilege. 85 
| . MowTesQuizyu obſerves, that when the body of the 
© nobles are to vote in an ariſtocracy, or in a democracy, the 
e ſenate, as the buſineſs is then only to prevent intrigues, the 


C ſuffrages cannot be too ſecret. Intriguing in 2 ſenate is 


dangerous; dangerous it is alſo in a body of nobles; 
but not ſp in the people, whoſe nature it is to 1 | through 
*;pafſion (82). 
Sir William BLACKSTONE conceives TRY 8 by bal- 


lot © may be ſerviceable, to prevent intrigues and unconſti- 


« tutional combinations: but it is impoible to be practiſed 


#2) 
_— 


(31) Conſt. Eng, b. ii. c. 14. p- 314+ Ach edit. 
a (82) Sp. L. b. ii. c. 2. 
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« witl US; at leaſt in the houſe. of Commons, where every 
+ member's conduct is ſubject to the future cenſure of his 
conſtituents, and therefore ſhould be openly. ſubmitted to 
their inſpection (83). 

On a bill which was moved i in the houſe of peers, and miſ- | 
carried, for electing the Scotch peers by ballot, many lords 
proteſted. * The method of voting by ballot, ſay they, 
appears to us infinitely preferable on many accounts; for 
© is it is well known there are ſeveral alliances among that 
© body of nobility, many of the peers may be put under 
great difficulties, their alliances drawing them one way, 
© and their opinion and- inclination another way. It is alſs 
© poſſible, that by penſions from the crown or by civil or 
military preferments, ſome of them may lie under obliga- 
«© tions to a court, and be reduced to the hard neceſſity 
© (under the power of an arbitrary miniſter) either of loſing 
© their employments, or of voting againſt their neareſt re- 
£ lations, and their own opinion alſo. We apprehend that 
no election can be called perfectly free, where any number 

of the electors are under any influenge whatſoever, by 
* which they may be biaſſed in the freedom of = 
$ choice ( 84). | | 


| NOTE MM}, p. 223. | 


W. ILE there were ſuch men as Andrew Marvel, whe 
conſtantly correſponded with his conſtituents, it might 
be reaſonable that members of parliament ſhould enjoy the 
privilege of ſending and receiving letters free from the duty 
of poſtage; ſo long as the ſame was exerciſed in the ſervice 
of the public, and not for any private emolument. The 
power of franking was formerly ſo general and eaſy, that the 
annual amount of franked letters had gradually increaſed _ 
from 23, 600 J. in the year 1715, to 170, 700 l. in the year 


(83) Back. Com. b. i. c. 2. p- 180. 
(84) Bux on's Polit. Diſquiſit. vol. i. p. 178. 8 
I „5 1763 
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1763 (85). The ſtatute however of 4 George III. c. 24, 
anno 1763, in ſome meaſure remedied the grievance by al- 
lowing, what indeed was rather favourable than diſadvan- 
tageous to members of parliament, that only ſuch letters or 
packets from or to members of parliament ſhould be exempt 
from paying the duty of poſtage, as © did not exceed the weight 
© of two ounces, and were ſent from and to any places in Great 
Britain and Ireland during the fitting of any ſaſſion of parliament, 
* or within : forty days before, or forty days after any ſummons or 
E prorogation of the ſame, which ſhould be ſigned on the out- 
« fide thereof by any member of either of the two houſes of 
© the parliament of Great Britain, and whereof the whole ſu- 

* perſcription ſhould be of the hand writing of ſuch member, 


or which ſhould be directed to any member of either houſe 


of the parliament of Great Britain, or at any of the places 
+ of his uſual reſidence, or at the place where he ſhould 
<. actually be at the time of the delivery thereof, or at the 
< - houſe of parliament or the lobby of the houſe of parliament, 
of which he was a member.“ Upon a like principle I ſup. 
poſe, that members of parliament ſhould receiveinformation 
of all public tranſactions at as cheap a rate as poſſible. The duty 
of poſtage, by a clauſe in this ſtatute, was not to be charged 
upon printed newſpapers being ſent without covers, or in 
© covers open at the ſides, which ſhould be directed to any 
* member of parliament, at any place whereof he ſhould have 
given notice in writing to the poſtmaſter general.“ Mr, 
Lern perhaps would think it“ contrary to the end of ſo- 
« ciety and government, for any member of parliament, 
merely becauſe he is a member, © to have a diſtin intereſt 
© from the reſt of the community (86).” However, if he 
ought himſelf, upon what principle is it that he ſhould have 


the privilege of conferring or refuſing the favour to others? 


If it ſhould be thought an advantage to the revenue, that 


(85) Brack. Com. b. i. c. 8. p. 322. | 
86) Locke on Civ. Gov. b. ii. c. 12.1, 1, 


1 | newſpapers 


X60: © 9 


newſpapers ſhould be ſent free from the duty of poſtage, why 


ſhould not the privilege be made general? If the legiſlature 


imagined that no member would give notice in writing of 


any place that newſpapers ſhould be ſent to, which was not, 
as the act expreſſes, the place of his uſual reſidence, or the 
place where he ſhould actually be,* they might eaſily 


be ſatished how far they were warranted in this conjecture, 


by inquiring what notices have been ſent by the ſeveral 
members of raren to the ane general and * de- 
puty at Edinburgh. 5 

Another privilege, that of perſon, * be very reaſon- 
able in arbitrary times, when the perſonal ſafety of members 
of parliament was precarious, only by diſcharging their duty 
to the public. But when every man's liberty is effectually 
ſecured by the Habeas Corpus act, Mr. Locke; had he been 
alive, would perhaps have thought, the public good no longer 
required this peculiar advantage; that it was neceſſary to 
oblige the members of both houſes to pay their debts in 
time (87); that as the ſuperſtition of ancient times had 
ceaſed, and certain conſecrated places were no longer 
allowed to be ſanctuaries for criminals (88); ſo, ſince every 
man is now intitled to a writ of Habeas Corpus, it ought not 
to be poſſible for debtors to wk a place of inden, in the 
houſe of commons. | 

N. B. This note was written before the act was dae, 
requiring the members to ſuperſeribe on the letters they ſend, 


(87) Sp. L. b. v. c. 8. 


(88) 27 Henry 2239 c. xix. 32 Henry VIII. c. xii. 21 James . 
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NOTE [NN], p. 229. 8 

Wur N we reflect on thoſe immenſe territories, wllich 
William the Conqueror took from his Saxon to 

give to his Norman ſubjects, it is no wonder that proprietors 
of lands were few. Raein mentions ſome remarkable i in- 
ſtances of this diſpoſition in that prince (89) : * Robert, 
the Conqueror's brother by the mother's fide,” ſays he, 
£ -had, for his ſhare, the earldom of Cornwall, where he had 
288 manors, beſides 558 which he was in poſſeſſion of 
in other counties. Odo, biſhop of Bayeux, his other 
brother, was made car] palatine of Kent, and high juſlici- 


tam ef England. This prelate had 180 fiefs in Kent alone, 
and 255 in other places.” [A knight's fee was about 


a0 l. a year then; and when RAIN wrote his Hiſtory of 
England, he reckoned one equal to 4 or 500. a year (o)]. 
* William Fitzoſbern was rewarded with the whole earldom 
of Hereford, Hugh Lupus, the king's ſiſter's ſon, was 
« preſented by his uncle with the county palatine of Cheſter, 
s with all the royal prerogatives, to hold it with the ſame 
V ſovereign power as the king himſelf held his: crown. 
c Allan Fergeant, duke of Bretaign, the king's ſon-in-law, 
c had all earl Moerchar s eſtate, with the ſame privileges as 


were granted to the earl of Cheſter. Roger de Montgo- 


« mery had firſt Arundel and Chichefter; and afterwards 

© Shropſhire. Water. Griffard had Buckinghamſhire, and 

4 William Marren, the county, of Surry. Eudes, earl of 

© Bhis, was put in the poſſeſſion of the lorſhip of Holders 

* neſs. Ralph de Guader, a Bretaign, was made earl of 

« Norfolk and Suffolk, and lord of Norwich. Henry de 
Ferrars had given him Tutbury Caſtle. William, biſhop of 
Cuuſtance, was poſſeſſed of 280 fiefs, which he left at hit 


death to Robert Mowbray, his nephew. See ſome other 


* en enumerated in HoαE's Hiſt, of Eng. vol. li. p. 113. 


(89) Rar. Hil. Eng. Diſſert. on Gov. vol. bg p. 252. 05 
1090) Ibid, vol. ii. p. 75. 985 [oc 
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NOTE [OO], p. 240. 

T ſeemeth, that thoſe of the counties, whom we call 

nights, ſerved not in ancient time for all the free- 
0 Wren of the county, as at this day they do, but were 
only chofen in behalf of them that held of the king in 
© capite, and were not harones majores, barons of the realm. 
For all freeholders, beſides them, had their lord para- 
mount (which held in capite to ſpeak for them), and 
« thoſe only had nobody, for that themſelves held inme+ 
« diately of the king. Therefore king John, by his charter, 
« did agree to ſummon them only, and no other. freeholders ; 
© howbeit, thoſe other freeholders, becauſe. they could not 
© always be certainly diſtinguiſhed from them that held z» 
* capite (which increaſed daily), grew, by little and little, 
© to have voices in election of the knights of the ſhire, and 
at laſt to be confirmed therein by laue n IV. Nr 5 


NOTE IPI, p. a4. 


IT this ſlatute of 7 & 8 William III. C, 22. * grand 

jurymen, at the aſſi zes in Yorkſhire, are to have 80 l. 
a-year freehold or copyhold; and by 4 & 5: W. & M. 
c. 24. 1. 15. and 3 Geo. II. c. 25. common jurors are to 
have 10. a- year, frechold, copybold, or ancient demeſne, 
or in rents, or lands in their own right, of 20 l. A-yeap 
above the reſerved rent on leaſe for 500 years or more, ot 
for 99 years, or any other term, determinable on one or 
more lives." | 


#4 «FE 
q a 


107K r093, p- 255. 1 


| PER HAPS, indeed, it might not be poſſible in con- 
wall, which ſends ſo many members, and probably in 
ſome other places, to have ſo. great a number of electori as 


(91) Serruax's Remains, p. Ot Dr. Sqviaz on the 
e Gov. p. 300. ;; toe tall 1501 


478 0 


* 
x 
E 


N G 87 


1500 for every member. But there can be no doubt, but 


the number might be increaſed much beyond what we are 


told now, upon an average, returns each member of the 
majority of the houſe of commons, viz. 24 (92). {Surely 
there muſt be ſome miſtake in this calculation. ] Mr. BUR 
ſeems to think it would be enough, if every member was 
elected by about 400 men of property (9 23 


NOTE [RR], p. 256. 


© AF TER the ſocial war, when all the burghers of 


Italy were admitted free citizens of Rome, and each 


© had a vote in the public aſſemblies, it became impoflible 


to diſtinguiſh the ſpurious from the real voter, and from 


that time all elections and popular deliberations grew tu- 


* multuous and diſorderly ; which paved the way for Marius 


and Sylla, Pompey and Czfar, to trample on the liberties 


©. of their country, and, at laſt, to diſſolve the common- 
wealth (94). 


Let the Reader figure to himſelf this monſtrous 
head, formed of all the nations of Italy, which, by the 


_ © ſuffrage of every mn e che reſt of the 


ad (50 PA 


NOTE [88], p. alas: 


AR. BURGH (96) ſeems to be of opinion, that to 
prevent intrigues, parliaments ought not only to be 
annual, but that a certain portion of the old parliament 
ought to be excluded from fitting in the ſucceeding parlia- 


ment. His words are, if parliaments were annual, with 


. (92) Anglia Rediv. p. 26. 

(93) Buxcn's Pol. Diſq. vol. i. p. 231. 

(94) BTAck. Com. b. i. c. 2. p. 159. 

(% MonTzesquitv on the Riſe and Fall of hs Romak 


Empire, Note, p. 147+ 


(95) Fol. Diſq. vol. i. p. 129. 173. 


© excluſion 


© excluſion of two thirds for three years by rotation, there 


0 would be at once an end put to packing, bribing, can- 
0 vaſling, electioneering, placing and penſioning of parlia- 
ment- men; becauſe the parliament, never conſiſting 


« wholly of the fame men for two years together, it would 


not be worth while for the court to get their iniquitous 
© ſchemes carried in parliament, only to remain for on 


« year, and be overthrown the next; and whenever a ſeat 
in the houſe came to be no longer a matter of emolu- 
© ment, the conteſt would be (as now with reſpect to 


« pariſh officers in England, and ſeats in the aſſemblies; in 


© America), how to avoid being elected.“ HarrINGTON, 


in his Oceana (907), propoſes, '* that à third part of the 
* houſe of commons be choſen annually; and a third part, 
* viz.. thoſe who have ſat full three years, give place to 
© the newly elected. At Rome, undue influence in elee- 
tions prevailed ſo much, that” a law was made to Yu agg ; 


canvaſſing for votes (98). 


NOTE [T T), p. 267. 


THI S was remarkably verified in the long Param : 
| Concerning the firſt, the writer, 


of Charles I. and II. 
from whom I have made this extract, very properly aſks, 
© Who will ſay, that the rump, or fag-end of the long par- 
liament of forty-one, had any right to expel ſuch mem- 


bers as they did not like? or to watch for their abſence, 
that they might ſeize to themſelves, or to give up to any 


; body elſe, the right of thoſe from whoſe confidence and 
* credulity they derived the authority which they acted 


* by (99) ?? 


(97) * 537. Bug on's Pol. Diſq. vol. i, p. 175. 
(98) Ant. Univ. Hiſt. vol. xii. p. 44. 114. 
(99) Caro!s e Ne 61. 
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5 NOTES 


Tur archbiſhop of York, in a ſermon preached befots 
the Society for propagating the Goſpel in Foreign 


Parts, Feb. 21, 1977, calls liberty a freedom from al) 


* reſtraints, except ſuch as eſtabliſhed law impoſes for the 


good of the community (100).” 


Monſ. DE Lol ME ſeems to think the eſſential difference 
between the government of England and an arbitrary go- 
vernment, conſiſts in this, that in the latter the authority of 
the fovereign and the civil magiſtrate is unlimited in every 
eaſe where there are no boundaries ſet up againſt it; but 
that in England, it is the liberty of the ſubjef?, which is 
unbounded, excepting in thoſe cafes where ſome expreſs 
law has been made to reſtrain it (or). 


NOTE [VV], p. 278. 


| THERE ſeems, however, to be one great defect in 


criminal proſecutions; that a man ſhall not have the 
ſame aſſiſtance to defend his life, which is allowed him in 
proſecutions for every petty treſpaſs ; I mean the aſſiſtance 
of counſel. = 
I know Sir EDWARD Corr ſays, © The evidence to con- 
vict a priſoner ſhould be ſo manifeſt, as it could not be 
* contradited (102).” And, anciently, no witneſs was 
permitted to give evidence againſt the crown. But 
daily inſtances of the unreaſonableneſs and oppreſſion 


conſequent on this doctrine, ſoon made the courts.of juſtice 


heartily aſhamed of it; and a practice was gradually intro- 
duced of examining witneſſes for the priſoner, but not upon 
oath : the conſequence of which ſtill was, that the jury gave 


1 (100) P. 19. 
(101) Dr Loime, Conſt, Eng. b. ii. ſecond part of, c. xvii. 


p. 457. (101) 3 Inſt. 137. 


leſs 


5 rr * 


r 


Jeſs nd to the priſoner's evidence, than to that produced - 


by the Crown. At length, however, by the ſtatute of 


W. III. c. 3. in certain caſes of treaſon, the party ar- 


raigned was admitted to make his full defence, by witneſles 
examined upon oath. And by ſtatute 1 Ann. ſt. 2. c. 9. in 
all cafes of treaſon and felony, witneſſes were to be heard upon 
oath for the priſoner, as well as againſt hims 


The law, however; notwithſtariding et the liberty of 
© every individual bears a proportion to the ſecurity given 


« by the laws to the innoceney of his conduct (103), has 


not yet extended the like kind of humanity to perſons ac- 
cuſed of capita] felonies, in reſpect of counſel. It is true, 
that in caſe a point of law ſhould ariſe proper to be de- 
bated, the priſoner is intitled to counſel : and the law de- 


_ clares, that the court ſhall be counſel for him: and it is 


hoped they are generally careful enough to ſee that the pro- 
ceedings are legal and ſtrictly regular. Yet, ſuppoſing the 
judge to be ever fo well-intentioned, it may be neceſſary to 


croſs-examine the witneſſes to many points, and to make 
numberleſs obſervations on their teſtimony, which it is im- 
poſlible for a judge intuitively to think of; or the accuſed, 


in ſo awful a ſituation, either to recollect or explain. Sen- 
ible of this defect in the modern practice, the judges ſeldom 
ſcruple to allow a priſoner counſel to inſtruct him what 
queſtions to aſk, or even to aſt queſtions for him, with 
reſpect to matters of fact. But, ſtill, is not this a ſubject 
of too much importance to be left to the good pleaſure of 


any judge? Can it be reaſonable, that no obſervations ſhall 


be made but what the wiſdom and liberality of the 
court, or the fortitude of the priſoner, ſhall be able to 


dictate? Does not humanity, in this reſpect, call loudly 


for the interpoſition of the legiflature? By the before- 
mentioned ſtatute of 7 W. III. c. 3. petſons indicted for 
ſuch high Oo. as works a e er of blood, or miſc 


(193) Evan' 5 pen. Law, p · 
Wh ö priſion 
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NOTES. 


ebe erest, may make their full defeties by counſel, not 
exceeditig two, to be named by the priſoner, and aſſigned 
by the court or judge: and the like indulgence is alſo given 
by ſtat ute 20 Geo. II. c. 30. on parliamentary impeach- 
ments for high treaſon. | What good reaſon, then, can de 
aſſigned why* the fame humanity ſhould not be extended to 
perſons under ptoſecution for other capital offences, as well 
as high treaſon ? Surely, the power of jucging, a power 
© fo terrible to mankind (104), cannot be too carefully, 
guarded againſt. The true rule ought to be, hat the evi- 
dence to condict a perſon of any capital crime, ought, by every 
poſſible means, both by counſel and witneſſes, to be 'made ſo 
manifeſt that it could not be doubted. According to Sir W1L- 
LIaM BLACKSTONE, the clemency here contended for, 
Was actually permitted by the ancient law; © for,” ſays he, 
© the Mirrour (105), having obſerved the neceſſity of counſel 
in civil ſuits, who know how to forward and defend the 
% cauſe by the rules of law and cuſtoms of the realm,” 
© immediately afterwards fubjoins, and more neceſſary 
« are they for defence upon indictments and ' appeals of 
es felony, than upon other venial cauſes.” A doctrine, 
ſurely, grounded on juſt principles. It is better that ten 
guilty perſons eſcape than one innocent Tuffer See, on this 
ſubject, BLackxsToxnt's Commentaries, book iv. Chap. 27. 
p. 349. 353. where this improvement of the Jaw is ſtrongly 
recommended in nearly the terms above written. See alſo 

EpEx's Penal Law, c. xv. p. T 545 88 n un poſtea. 


NOTE TY p. ans,” pg 


Suu HENRY SPELMAN (Gloſl: in verb Fadicium Dei. 


aſſerts, as an undoubted truth, that, during the reigns of 
the firſt Norman princes, every edict of the king, iſſued with 
the conſent of his privy council, had the full force of law. 
The Author of the Mirroir des Fuftices complained, that 


(104) Sp. L. b. xi. c. vi. (305) Chap. 3. ſect. 1: 
; 6 _ ordinances 


t 
5 
« 
6 

$ 
6 
c 
« 
s 


be 


ordinances were only made by the . and his clerks, and 


by aliens and others, who dared not to contradict the king: 
but ſtudied to pleaſe him; hence he concludes; laws were 
oftener dictated by will; than by right (106). Acts of par- 
lament frequently run in the form of petitions: * May it 
pleaſe your majeſty, that it may be enacted, and be it en- 
* acted by the king's moſt excellent majeſty, with the ad- 


* vice and conſent, c.“ Crimes are charged in indictments 
to be againſt the peace, the crown, and dignity of the king 


only: as in feodal times, allegiance is ſworn only to the 
prince (107); Very lately, the dean of St. Aſaph was in- 
dicted for a ſeditious libel upon * the king and his govern- 
ment.“ And the baron de MoxrESOH EU obſerves, that 
* the Engliſh nation, having been formerly ſubject to an 
. arbitrary power, on many occaſions preſerves the ſtyle of 
+ it, in ſuch a manner, as to let us frequently fee upon the 
foundation of a free government, the form of an abſo- 
* lute monarchy wg 090% | 


31 


1 . governments the prince himſelf. how. be 


judge But in monarchies this cannot be; the con- 


£ « ſtitution, by ſuch means; would be ſubverted, . the de+ 
© pendent; intermediate powers annihilated; all ſet forms of 


judgment would ceaſe ; fear would take poſſeſſion of the 
© people's minds, and land would ſpread itſelf over every 


© countenance z the more confidence; honour, affection, 
and ſecurity is in the ſubject; the more widely extended is 
the power of the monarch (109). 


Should the ſame perſon that has legiſlative and executive, 


be, by his vizier, or his baſhaws, as in ſome foreign coun- 


(106) Home's Hiſt. of Eng. vol. ii. p. 137. App. ii. 
* (107) Back. Com. b. i. c. 10. and b. iv. c. 23. 
(108) Sp. L. b. xix. c. 7. (109) Ibid. b. vi. e. 5. 
SS tries, 
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tries, or by his miniſters of ſtate, or juſtices of oer and fer- 


miner, created and removable at his pleaſure, alſo inveſted 


with judicial authority, all appearance of law would in- 


ſtantly vaniſh. The judge would think it needleſs to ſet 
boundaries to his own authority. Eſtabliſhed rules would 
be laid aſide; and an arbitrary will introduced. Inſtead of 
making juſtice the object of the judicial deciſions, they would 
become only the engines of injuſtice and oppreſſion. Court 


favour would procure the judge's determinations. Per- 
haps, again, the ſentences of the courts of juſtice would be 


ſold. Nothing but partiality, n and ans e 
. eee 1 8 the 5 e p | 


NOTE TYSE p. © 


Tais ez according to Dr. PRICE, is llavery, not 

liberty. But I think he reckons this conſent of the com- 
munity to be neceſſary only to the making of laws, and not 
to the execution of them; that is, he conceives the conſent 
of the community to be neceſſary only to the legiſlative, 
but not to the executive authority. If this were really his 
opinion, it is pity, that in his Additional Obſervations on 
Civil Liberty, written profeſſedly to remove the miſappre- 
henſions which his former ſentiments had occaſioned, and 
which, without ſome explanation, might have a dangerous 
tendency, he did not more fully explain himſelf. Senſible 


that © liberty is imperfectly defined, when it is ſaid to be 


4a government by laws, and not by men,“ he tells us, that 
if the laws are made by one man, or a junto of men in 
a ſtate, and not by common conſent, a government by 
them does not differ from ſlavery (110).* Sir WILLIAM 
BLACKSTONE, on the contrary, tells us, civil liberty, 


< rightly underſtood, conſiſts in protecting the rights of in- 


« dividuals, by the united force of ſociety (111).“ But is 


(110) Dr. PxIoE's Obſerv. on Civ. Lib. p. 7. 
{111) Brack. Com. b. i. c. 7. p. 251. 
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it not obvious, that civil liberty depends, neither upon that 
part of the legiſlative power. compoſed. of the people, nor. 
upon the executive ſingly, but on the political liberty of both, 
and the political liberty of that other body, whoſe weight 
muſt reſtore the balance, in caſe; either of theſe two ſcales. 
of government ſhould happen to preponderate ? . According 
to my apprehenſion, ſlavery, that is, political ſlavery, is 
eſtabliſhed, when a right becomes eſtabliſhed in any, one 
man, or any ſet of men, to legiſlative (if there can be any 
legiſlative. where there are no laws), executive, and judicial, 
that is, abſolute power over the perſons and property of 
others. And civil ſlavery will be experienced, whenever 
this right is unrighteouſly exerciſed (112). And whether 
this right be exerciſed by one man, by the grandees of the 
ſtate, or by a lawleſs mob, the power is equally tyrannical. 
In the firſt caſe, a ſingle perſon uſurps deſpc tic power 
in the laſt (perhaps. the two laſt), there is an anarchy 
zmong the tyrants, which would make it even deſirable, as 
2 lefler evil, that n ym was _ * ne = : 
perſon, 2 
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NOTE [ZZ], p. 285, 


in one might judge from ancient uſage, or the form bf the - 
expreſſion in the preamble to the ſtatutes, one would 
imagine acts of parliament were made by the king's moſi 
excellent majeſty, by the advice of the lords ſpiritual and tem- 
poral, with the conſent of the commons allembled in parlia- 
ment; but ſo much are things changed, is it not now in 
fact, the practice to have them made rather as here ſtated, | : 
by the commons, with the aſſent of the other {wo cpm ; 
irt of the pins, and then of the e 


(1 55 Sp. L. '' XY. e. t. 


113 NOTE 
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NOTE (aaa, p· 293 


Dx. PRICE (113) ſays, nothing is more the FL 

of the prepreſentatives of a nation than to keep a 

+ frict eye over the expenditure of be money granted for 
+ public ſervices." 


Bills were formerly paſſed for eee commiſſioners to 
ts. ſtate, and examine the public accounts. It is curious 
to ſce the progreſs of this kind of bills. Dr. Prics, in 
his introduction (114) to two tracts on Civil Liberty, ſays, 
—_ „the firſt bill for the purpoſe 1 have mentioned was 

5 paſſed in the time of the Commonwealth, and in the year 
0 1653. It was called, An act for accounts, and for 
e clearing off public debts, and diſcovering. frauds and 
5 concealments.*” Seven commiſſioners were named in it, 
c and the neceſſary powers given them. In 1667, another 
act was paſſed for the ſame purpoſe; after which, I find 
no account of any ſuch acts till the beginning. of the reign 


« of king William. At this time, complaints of miſma- 


s nagement and embezzlements in the diſpoſition of public 
money were become fo prevalent, that the houſe of com- 
„ mons thought i it neceſſary to enter into meaſures for ef- 
fectually preventing them, by obliging all revenue officers 10 
© make up their accounts, and bringing aefaulters to juſtice. 


With theſe views, fix of the acts I have mentioned were 
© paſſed between the years 1690 and 1701. Another was 


© paſſed in the firſt of queen Anne; and three more in her 
« four laſt years. In king William's reign [to ſhew our 
« increaſing depravity] they were always paſſed by the 
F houſe of commons v!thout a diviſion; in queen Anne's 


- © reign not one p1ſed without a diviſion z in 1717, a motion 


+ for ſuch an act was rejected without a diviſion; and ſince 


1 1727, only one motion [in 1742, after the reſignation 


(173) Addit. Obſ. on Civ. Lib. p 48. (114) P. 16. 


(of 


—— 


8 


Ps. 


N G . % 


© of Sir Robert Walpole] has been made for ſuch a bill, and 
© it was rejected by a majority of 136 to 66 

The preamble to theſe acts declares the reaſon of them 
© to be, that © the kingdom may be fatisfied and truly in- 
« formed, whether all the monies granted by parliament 
% have been faithfully iſſued and applied to the end for 


„ which they had been given; and that all loyal ſubjects 


“ may be thereby encouraged more cheerfully t to bear the 
„ burdens laid upon them.” ; 


Since Dr. PRICE wrote his Obſervations, commiſſioners 


have been appointed by act of parliament to examine, take, 


and ſtate the public accounts of the kingdom; and by their 
Tenth Report, dated the firſt of July 1783, it appears, 
that, after a default, ſo long as from the year 1765, the ex- 
ecutor of the will of the late lord Holland, the paymaſter- 
general of the forces, at laſt, in Nov. 1781, purſuant to 
the act of the 21ſt of his preſent majeſty, paid into the ex- 
chequer 232, 5 15 J. 4s. 8 d.; and that, excluſive of two 
articles not then decided, the public had ſtill, at all events, 
an undoubted right to the further ſum of 94, 736 J. 65. 10d. 


from lord Holland's repreſentatives; that there was in 


the hands of all the regimental agents, taken collectively, 
and for which they were accountable, non- effective mo- 
ney, to the amount of 123, 4161. 135. 7:4. which the 
publie had a right to expect from the office intruſted with 
the power, a ſpeedy examination and adjuſtment of; that, 
under the head of iſſues for the extraordinary ſerviees of 
the army, between the year 1746, and the 6th of May 
1783, 664 ſub- accountants remained, at the day of ſign- 


38,933,920. 165.; and of them, fix perſons only for 
the ſum of 4,214, 486 J.; every one of whom, according 


counts of the whole ſum he had received before the 

auditors of the impreſt, or he could not have his quietus ; 

and that all theſe liſts of ſub-accountants ought forthwith 
14” > 0 
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ing the Report, accountable to the public for the ſum of 


to the preſent courſe of the exchequer, ſhould paſs his ac- 
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© to undergo a ſcrutiny in the treaſury, and in the office of 
© the comptroller of the accounts of the army ;* and laſtly, 
that the accounts which, at the day of making the Report, 
©to wit, the firſt of July 1783, remained ow the audit 
of the exchequer, were, | = 

For the iſſues of 21 years for the navy 


ſervice = - — £ 74;000;000 
* or ditto of 18 years for the army 

ſervice - « 11+ = +58,000,000 
For money iſſued toſub-accountants, near 39,000,000 


N | Together C 171,000,000 
All which accounts ought to be paſſed. The public,” ſay 
the err © have a right and good cauſe to de- 
p mand ir” | | 


True patriots would ſufely not only inſtitute an inquiry into 
theſe abuſes, but cauſe them to be corrected ; and eftabliſh 
ſuch. a ſyſtem of management relating to the revenue, as to 
remove all complaint in future. Had we, in our conteſt 
with America, done as we ought in this reſpect, it would 
have been impoſſible, one would think, to have ſpent 
an hundred millions of money, Compared with this, to be 
ingenious in finding 'out new taxes, which, with ſome 
people, conſtitutes the character of an able financier, is 
but to be an adept in the art of tormenting. That man 
muſt certainly deſerve more highly of his country, who, 
by a ſkilful arrangement of the buſineſs of the finances, 
under the ſuperintendence of ſome reſponſible miniſter 
or officer, by keeping a watchful eye to all demands on the 
public treaſure, by a careful diſpenſation of it for neceſſary 
purpoſes only, a critical examination into the expenditure 
after it has been iſſued, and by cauſing the public accounts 
to be regularly ſettled, ſhall prevent impoſition, than the 
man who has the talent only to impoſe with dexterity. 

This is one of the greateſt de/iderata of government : and 


it is hoped the commiiſioners of accounts, who have already 
merited 
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merited ſo highly of their country, will be 1 to Chalk 
out ſome plan to procure it this bleſſing. | 

On former occaſions, the Reports which the . 
ſioners delivered to the parliaments, contained accounts 
* of a waſte of public money, ariſing from the rapacity of 
* contractors, and many ſcandalous abuſes and frauds in 
* every part of the public ſervice, which mult ſhock every 
£ perſon not grown callous to all the feelings of honeſty 
and honour. In conſequence of theſe Reports, the houſe 
of commons addreſſed the throne, and remonſtrated ; 
* ſeveral-great men were acculed, and brought to ſhame ; 
* ſome were diſmiſſed from their places, and ordered to be 

« proſecuted; ſome expelled, and ſome committed to the 
+ Tower (115). 

But it is hoped, that the preſent commiſſioners will be 
able to render ſtill greater ſervices to their country ; that, 
not contented with puniſhing paſt offences, but wiſhing to 
prevent any in future, they will cauſe as happy a conſtitu- 
tion and diſtribution to be made of the fiſcal, as, in time, 
has been produced of the other powers of government, 
whether we look at the legiſlative, the executive, Judicial 
ecceſiaſtical, maritime, or military, | 

„ or other, however, is certainly neceſſary to 
be done, when, inſtead of giving a part of our property, 
9 order to ſecure, or to have the agreeable enjoyment of 
© the remainder (116), the whole almoſt is given; and the 
taxes are become ſo exceſſive, that numbers, unable to ſup- 
port themſelyes, under a pretence of travelling, or of 
© health, are retiring from amongſt us, and going in 
* ſearch of plenty even to the countries of ſlavery (117). 


(115) Dr. Price? s Obſerv. on Civ. Lib. Introduẽt. p. 18. 


Sth edit. N 
(116) 8p. L. b. xii. ce. 1: (117) Ibid, b. xix. e. 2 
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| NOTE [BBB], p. 300. 

a O which meſſage were added theſe words, viz. * the 

© free and quiet enjoyment of their Hates and fortunes, 
© the liberties of their perſons, and the ſecurity of the true 
© religion.” All which, well attended to, would certainly 
have ſecured, what is ſo enchanting to an Engliſhman, liber, 
both civil and religious. But, unfortunately, it was not fo 
much liberiy that was wanted, as power. An object moſt 
manifeſt to thoſe who reflect on the frequent repetitions of 
this meſſage (118), the evaſive antwers conſtantly given to 
it (119), the nineteen famous, or rather infamous propoſi. 
tions made at laſt by the parliament (120), and laſtly, the 
king's offer of a free and general pardon (121). And I am 


afraid, if we attentively examine the many diſturbances 


which have ariſen fince that time, we ſhall generally find that 
moſt of them reſt on the very ſame foundation. 

Tt is indeed, as Mr. Locks (122) obferyes, the frailty of 
humanity to * graſp at power;* and we cannot be too care- 
ful in guarding againſt fo ? great a temptation.” 


On alate occaſion (the Eaſt India bill brought in = Mr, 
Fox), popuer, we are told, was avowedly the goyerningprin- 
ciple, or rather perhaps the ſole object of the proceeding, 
The project was not indeed to increaſe the power of the 


crown, nor that of the company: it was, it ſeems, to in- 
creaſe the power of the parliament. But was this the real or 
oſtenſible object? Was it not in fact, rather to inereaſe the 
power of a particular party? Should any one entertain a 


(118) Crar. Hiſt. Rebel. vol i. p. 309. 314. 342. 33 1. 353: 
80 369. 394. 401. folio edit. 
(411) Ibid. 309. 312. 343. 367. 33. 456. folio edit. 

(iz) A ſhort abſtract of ſome of the principal of dag propo- 
fitions is given in p. 86. 

(121) CraR. Hiſt, Rebel. b. v. p. 365, folio edit. 


122) On Civ. Gov. b. ii. c. 12. f. 1. 
0 wa I | doubt 
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doubt on this head, let him look upon the principal features 


of the buſineſs, the precipitancy of the proceeding, the 
anxiety and uncommon pains taken to ſecure its ſucceſs, and 
the aſperity uſed towards thoſe who oppoſed it. TY 
yery uncommon was certainly intended by it. It, 


Mr. Rapin's (123) obſerves, the public good had 50 


© the ſole ſpring of the actions of thoſe who promoted it, I 
doubt they would not have laboured with ſo much heat and 
« paſſion,” 


On examination, it vida that ation power will be found 
the great object of every part of the tranſaction. —In this pur= 
ſuit it is curious to obſerve the windings and turnings of 
party, Voluntary (not forced) benevolences or contributians 
to the ſuppart of government, are conſtitutional while a man 
is in the miniſtry; but diſmiſs him, and he will inſtantly 


ſhew you they are very unlawful. The man, who ina 


minority could talk of nothing but the voice of the people, 


ſhall, as ſoon as ever his becomes the major party, imme- 


diately change his language; diſcredit the moſt concluſive 
proofs of popular opinion, and declarg the voice of the peo- 
ple can be collected no where but in parliament ; aſſert, that 
it would be moſt unjuſtifiable, ifnot criminal, to appeal to the 


people, by difſalving the parliament ; and when by a diſſo- 


lution, both the people and the parliament are of one way of 
thinking, inſtead of continuing to reckon, as in former 
times, vox populi vox Dei; truly the people of England are 
maniacs, ſeized with © popular phrenſy.“ Out of office, men 


| ſhall oppoſe a noble lord with the greateſt yiolence. To take 


any part of the property of the Americans by a tax without 
their own conſeat, expreſſed either in perſon or by repre- 
ſentatives, would be the higheſt act of arbitrary power. 
Joined with the noble lord in office, © circumſtances are 
+ altered? immediately; and arbitrarily to take away from.a 
great company of merchants, all power over their whole pro- 


(123) Hiſt, Eng. vol. xiv. p. 438. 


perty, 


— 


= - — — 
n ** -4 1 2 * * e * 12 
— ——— — — att 1 1 . 
= — . 5 n r 
282 nh II - penn be nt — = 2 


Mb 


*** 


> 92 


— 


= o 
- — _ _ \ 3 r = = \ | 
2 + 4 = = _ 4 = ws = 2 4 = = — — —— — nn = l \ 
U 9 2 . — = os. = ru \ = — | _ —= - =_ l \ 
— —— — ü — 
. to no Sg rt SI ran or Peg . — FER TAPERED : = l 
. - — p 2 = 4 a — — * POE * Aces — 1 — — : = — G G 
1 4 Ls 3 —_ 2 — _ = \ - \ — Ig — — as 
— — + * * — * — Anh” bei ee Pt A" wes r. N Sev 
. : — a 


PE 
—— * — - — — 


NOTES 


perty, not only territorial but commercial (a property ſecured 
by royal charter, granted near two hundred years ago, 
founded upon, indiſputable ancient prerogative, confirmed by 
many acts. of the whole HE becomes in con- 
ſtituflonalll. 


Happily however for the company and the a al 
this was well known. The debates in the Jower houſe of 
parliament being carried on publicly, neither the actions of 
the members, the principles on which they were founded, 
nor the object they had in view, could be concealed, 


With men, placed as a barrier to prevent any unconſti. 
tutional incroachment of power, to protect us as well from the 

anarchy attending democracy, as the tyranny of monarchy, 
private intereſt or ambition could not eaſily paſs for public 
virtue, A pretended regard for the liberty and property of a 
foreign people, cquld not hinder them fram ſeeing the ten- 
dency of meaſures, which, in the event, were ineyitably ta 
have deſtroyed their own. Under the maſk of humanity, they 
were able to diſcover a deep laid ſcheme of ambition. They 
had wiſdom to diſcern a material difference between tranſ- 
fering power, and only regulating its operation; between 
a total alteration of the nature of the government of the com- 
pany, and regulations tending only to make the company 
principally to conſider the end of their inſtitution, 

As judges and legiſlators, they well knew, that the civil 
rights, the liberty and property of merchants, both at home 
and abroad, and the true political intereſts of the company, 
would be beſt preſerved by a political regulation, which 
ſhould ſecure that which is the true object of a trading com- 
| pany, not mn byt names) aud, conſequently 
gain. | 


As legiſlators and guardians of the conſtitution of their 
own country, they could ſcarcely agree to an alteration in 
the nature of the government of the company, which was 
to injure the government of the nation. Knowing the 
behaviour of the decemvirs of ancient Rome, they could 


never Fonceive it conſtitutional (not even decent in men who 
had 


had made ſo great an outery again{t the influence of the 

crown, to attempt) to veſt in any miniſtry, or the friends of 

any miniſtry, a degtee of patronage infinitely ſuperior to 

that which our anceſtors thought could be only ſafely and 
conſtitutionally confided to majeſty z or, to uſe the words in 

a note to Mr. Burke's long repreſentation, moved-in. the 

houſe of commons on the 14th June 1784, to velt in any 

miniſtry, or the friends of any miniſtry, an empire to REPS,» 
Great Britain is but a e . | | 


NOT E (CCC), p - youu 


T HE PO Engliſh of which I ſuppoſe is, that the houſe 

of commons ought to appoint the miniſters. But be- 
fore we draw this concluſion, let us examine the premiſes. | | 
In arbitrary governments what is the conſtitution of the 
«© legiſlature, which conſtitutes the miniſtry ?? I think it 
is. before ſhewn, that a moſt reſpectable author has defined a 
deſpotic government to be that in which a ſingle perſon, 
© without law, and without rule, directs every thing by his 
£ own will and caprice (124). 


And, indeed, in thoſe countries I can ſee nathing that. 
© the legiflator is able to decree, or the magiſtrate to judge. 
As the lands belong to the prince, it follows, that there are 
ſcarce any civil laws concerning the property of lands. 
From the right the ſovereign has to ſucceed to eſtates, it 

follows likewiſe that there are none relating to inheri- 
tances. The monopolies eſtabliſhed, by the prince for him- 
© ſelf in ſome. countries, render all forts of commercial laws 
quite uſeleſs. The marriages which they, uſually contract 
with ſhe- ſlaves are the cauſe that there are ſcarce any civil. 
© laws relating to dowries, or to the particular advantage of 
* married women. From the prodigious multitude of llaves 
© it follows likewiſe, that there are very few who have an 
* ſuch thing as a will of their own, and of courſe are anſwer. 


(124) Sp. L. b. 1 ii. C. 1. | v1 59d p 
| | 
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© able for their conduct before a judge. Moſt moral actions 
© thatare only in conſequence of a father's, a huſband's, or 
© a maſter's will, are e by them, and not oy the ma- 

© giſtrates. | A 


All Gan therefore, of wrangling and of law-ſuits 
are here removed. And to this in part it is owing that 
© litigious people in thoſe countries are ſo roughly han- 
« dled (125). 


Here it would be dangerous to have the paſſion of liti- 
© pioufneſs ; this ſuppoſes a violent deſire of obtaining Juſtice, 
a ſtrong averſion, a hurry of mind, and an obſtinacy i in pur- 
© ſuing revenge. All this ſhould be avoided in a govern. 
ment, where fear ought to be the only prevailing ſenti- 
© ment, and in which the leaſt popular diſturbances ate fre- 
© quently attended with ſudden and unforeſeen revolutions; 
Here every man ought to know that the magiſtrate muſt not 
© hear his name mentioned; and that his ſecurity depends 
Y Res on his being reduced to a kind of annihilation. 


1 


But in moderate governments, where the life of the 
© meaneſt ſubject is deemed precious, no man is ſtript of his 
© honour or property but after a long enquiry ; and no man 
© 1s bereft of life, till his very country has attacked him; an 

* attack that is never made without leaving him ail 22 
© means of mating an defence (126). 


© Here, therefore, we find ſo many rules, PO 
© extenſtons in the laws, that the rules multiply the particular 
* caſes, and ſeem to make an art of reaſon keel (127). 


(125) Sp. L. b. vi. c. i. | 
(126) Ibid. b. vi. c. 3. See Note [VV]. 
(1:7) Ibid. b. vi. c. 1. | 


NOTE 


(432) Vol. iii. p. 148. 
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1 N D E R the command of the commons in the time of 

Charles I. it was deemed criminal to ſolicit hands to 
petitions to the parliament (128); petitioners were impri- 
ſoned and proſecuted as delinquents (129); any kind of 
oppoſition was regarded as a ſpecies of rebellion (130); any 
verbal offence, nay even intention, was conſtrued to be an 
endeavour to ſubvert the government, and declared to be 
high treaſon (131). 

And not only in the reign of Charles I. petitioners were 
impriſoned, but I find by CHAN DLER's Hiſtory and Pro- 
ceedings of the houſe of commons (x32), that in the 
13th William III. Mr. William Colepepper, Mr. Thomas 
Colepepper, Mr. David Polehill, Mr. Juſtinian Campney, 
and Mr, William Hamilton, were taken into cuſtody, and 
committed priſoners to the Gate-houſe, for promoting and 
delivering a petition to the houſe of commons, | occaſioned 
by the continual oppoſition of the houſe to the meaſures "of 


king William, praying only the houſe © to have regard to 


© the voice of the people, that their religion and fafety might 
© be effectually provided for; that the loyal addreſſes of the 
commons might be turned into bills of fupply, and that 
© his majeſty might be cnableg-gonrertulty to aſſiſt his allies 
6 before 1 it was too late.” | | 
Which commitment it ſeems md a ee G gned | 
Legion, being ſent to the ſpeaker of the houſe of nnn, 
lating as grievances ; that (inter alia). 


To impriſon men who were not members of the houſe of 
commons, by no proceedings but bya vote of that houſe, and 


(128) CLar, Hiſt. Reb. vol. vi. b. x. fo. 46. 

(129) Huuz's Hiſt. Gr. Br. temp. Cha. I. vol. vi. p. 478. 
(130) Ibid, p. 563, Note 

(131) Ibid. vol. vii. p. 168. 
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© continue them in cuſtody fine die, was illegal, a notorious | 
6 breach of the liberty of the people, forcing up a diſpenſing | 
© power in the houſe of commons, which their fathers. never 
© pretended to; bidèing defiance to the Habeas Gorpns act, 
© which was the bulwark of perſonal liberty, deſtructive of | 
< the laws, and deftroying the truſt repoſed in them : the 
king at the ſame time, being obliged to aſk leave to 
continue in cuſtody the horrid aſſaſſinators of his perſon, 


< Committing to cuſtody thoſe gentlemen, who, at the 
. command of the people, came in a peaceable way to put 
the members in mind of their duty, was illegal and in- 
jurious z deſtructive of the ſubjects liberty of petitioning 
for redreſs of grievances, which had, by all parliaments | 
before thoſe, been SEnowienges' to be ae undoubted 
right. | 


© Addrefling the king to 4: iſplace his friends upon bare ſur- 
miſes, before legal trial, or'any article proved, was illegal, 
and inverting the Jaw, and making execution go before 
judgment, contrary to the true ſenſe of the law, which 
eſteemed n good man, till lometiung ee to 
the contrary,” 


„o 
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L 
And claiming and declaring, | 
That it was the undoubted right of the works of England, | 

0 


in caſe their repreſentatives in parliament did not proceed 
according to their duty, and the people's intereſt, to in- 
form them of their diſlike, diſown their actions, and direct 
them to ſuch things as they ſhould think fit, either by pe- 
tition, addreſs, projojal, memorial, or other peaceable 
way. | 5 | 

8 That the houſe 5 commons . aid ere 
© than by bill legally paſſed into an act, had no legal power 
to ſuſpend or diſpenſe with the laws of the land, any 
© more than the king had by his prerogative. 
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That the houſe of commons had no legal power to im- 
© priſon any perſon, or commit them to the cuſtody of ſer- 
6 jeants 


WR OT . 


© jeants or otherwiſe (their own members excepted), but 
© ought to addreſs the king to cauſe any perſon on good 
grounds to be apprehended, which perſons ſo apprehended, 
« ought to have the benefit of the Habeas Corpus act, and be 
« fairly brought to a trial by due courſe of law.” 


Upon which the houſe of commons reſolved (132), 


That to aſſert that the houſe of commons had no 
6 power of commitment, but of their own members, tended 
to the ſubverſion of the conſtitution of the houſe of com- 
© mons.“ 


NOTE [EEE], p. 314. 


c *P H E liberty of the preſs is ſo far from being injurious 
to the reputation of individuals (as ſome perſons have 


* complained), that it is, on the contrary, its ſureſt guard. 


When there exiſts no means of communication with the 
public, every one is expoſed, without defence, to the fecret 
* ſhafts of malignity and envy. The man in office loſes his 


reputation, the merchant his credit, the private indivi- 


dual his character, without ſo much as knowing either who 
* are his enemies, or which way they carry on their attacks, 


But when there exiſts a free preſs, an innocent man im- 


© mediately brings the matter into open day, and cruſhes hig 
« adverſaries at once, by a public challenge to lay before the 
public the grounds of their ſeveral imputations (133). 


But, as Serjeant Glynn ſaid in the proſecution againſt 
Woodfall for publiſhing Junius“ s letter to the king, though 
* to ſpeak ill of individuals may be deſerving of reprehenſion, 

yet the public acts of government ought to lie open to 


public examination; it is a ſervice done to the ſtate 


to canvals them freely (134). 


(132) Vol. iii. p. 188. 


(133) De Lor us Conſtit. Eng. b. ii. c. 12. p. 302, 4th edit. 


(134) Ibid. b. ii. c. 12. p- 299, 4th edit. 
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A moſt adyantageous privilege this, which, affording to 
every man a means of Jaying his complaints before the 


public, procures him almoſt a certainty of redreſs againſt 
any act of oppreſſion that he may have been expoſed to: 

and which leaving, moreover, to every ſubject a right to 
give his opinion on all public matters, and by thus in- 
fluencing the ſentiments of the nation, to influence thoſe 
of the legiſlature itſelf (which is ſooner or later obliged to 
pay a deference to them), procures to him a fort of legiſla- 


tive authority, of a much more efficacious and beneficial 


nature than any formal right he might enjoy of voting by a 
mere yea or nay, upon general propoſitions ſuddenly offered 


to him, and which he could have neither a ſhare in fram- 
ing, nor any opportunity of objecting to and modifying. 


$9 A privilege which, by raiſing in the people a continual 
ſenſe of their ſecurity, and affording them undoubted 
proofs that the government, whatever may be its form, is 


ultimately deſtined to inſure the happineſs of thoſe who 
live under it, is both one of the greateſt advantages of 
freedom, and its ſureſt characteriſtic. The kind of 
ſecurity as to their perſons and poſſeſſions, which ſubjects 


who are totally deprived of that privilege enjoy at parti- 


cular times, under other governments, perhaps may en- 
title them to look upon themſelves as the well-adminiſtered 
property of maſters who rightly underſtand their own in- 
tereſts ; but it zs the right of canvaſſing, without fear, the con- 
duct 54 theſe who are placed at their bead, Wach Foe Log * 


e * free. nation (435). 


A privilege, we may add, which gives energy to that ſupple- 


mental or rather fundamental power which is wiſely lodged 
in the people at large; and which, bringing before its tri- 
bunal, thoſe acts of the governing authority, legiſlative, ex- 
ecutive, and judicial, which are out of the reach of any 


25 


(135) De Lotus Confiit. of Eng. De ii. 2d Part of Chap. xvii. 
27, 4th edit, 
0 8 ſubſiſting 


to 
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ſubſiſting law, has well juſtified the obſervation of an elegant | 
writer, that '* the people of this nation are rather confede- 
« rates than fellow- ſubjects (136). 


It is worthy obſervation, it was in the days of ignorance, 
before the art of printing was known, that our laws and our 
religion appeared in the myſterious garb of foreign language. 


NOTE [FFF], p. 333. 


BY conſenting to the ſtatute of 16 Charles I. o. vii. 
anno 1640. | | 


Having given the royal aſſent to this ſtatute, it verified | 
what is ſaid by MoxnTESQUIEvU, that if © the legiſlative 
body had a right to prorogue itſelf, it might happen never 
to be prorogued, which would be extremely dangerous in 
caſe it ſhould ever attempt to incroach on the executive 
power: that were the legiſlative body to be always 
«© aflembled, it might happen to be kept up only by filling 
the places of the deceaſed members with new repreſentatives; 
© and in that caſe, if the legiſlative body was once corrupted, 
© the evil would be paſt all remedy: and moreover, that as 
© a body is ſuppoſed to have no will but when it is afſembled, 
« were it not to aſſemble unanimouſly, it would be im- 
© poſſible to determine which was really the legiſlative body, 
© the part aſſembled, or the other; and that as there are 


A 


© ſeaſons, ſome of which are more proper than others, for 


© aſſembling the legiſlative body, it is fit tnat the executive 
© power ſhould regulate the time of convening, as well as 
the duration of thoſe aſſemblies, according to the circum- 
* ſtances and exigencies of ſtate known to itſelf (137). 


In England,” fays De Lol u, when the executive 
power became double, by the king allowing the parlia- 


(136) Sp. L. b, xix.. c. 27. 
(137} 1b 6. D. Xt. © 0. 
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8 ment to have a perpetual and independent exiſtence, a 
| P civil war almoſt immediately followed (138).* 


NOTE [GGG], p. 343. 

A PASSAGE in Lord CLaRENDoN's Hiſtory of the Rebel. 

lion (139) will give ſome little idea of what paffed re- 
lating to this very matter, in the reign of Charles J. The 
< committee” [ſent to the king by the parliament] © deſired to 
© know ©© whether he did intend that both houſes ſhould expreſs 
ce their CONFIDENCE of the perſons, to whole truſt places 
< were to be committed; for that they were directed by 
their inſtructions, that, if his majeſty was pleaſed to aſſent 
<© thereunto, and to nominate perſons of quality to receive 
the charge of them, that they ſhould certify it to both 
< houſes of parliament, that thereupon they might expreſs 
<< their confidence in thoſe perſons, or humbly deſire his ma- 
<« jeſty to name others, none of which perſons to be removed 
« during three years next enſuing, without juſt cauſe to be 
« approved by both houſes ; and if any ſhould be fo removed, 
c or die within that ſpace, the perſons to be put in their 
<« places, to be ſuch as the two houſes ſhould confide in.“ 
The king anſwered, © That he did bf intend, that the 
* houſes ſhould expreſs their CONFIDENCE of the perſons to 
ce whoſe truſt thoſe places ſhould be committed, but only that 
e they ſhould have liberty, upon any juſt. exception, to proceed 
& againſt ſuch perſons according to law, his majeſty being re- 
« ſolved not to protect them againſt the public juſtice. They 
< told him, There could be no good and firm peace hoped 
< for, if there were not a cure found out for the fears and 
“ jealoufies ; and they knew none ſure, but this which they 
— "RAT propoſed.” The king: 8 < That he rather 


(138) De Lor u Conſtit. of Eng. b. ii, c. 3. p- 222, Note 
. 4th edit. 


(139) B. vil. P. 170, 
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expected reaſons grounded upon law, to have ſhewed him, 
« by the law, that he had not that right he pretended, or 


« that they had a right ſuperior to his, in what was now in 


« queſtion ; or that they would have ſhewed him ſome legal 
« reaſon, why the perſons truſted by him were incapable of 
« ſuch a truſt, than that they would only have inſiſted upon 


« fears and jealouſies, of which as he knew no ground, ſo he 


« muſt be ignorant of the cure. That the argument they 
« uſed might extend to the depriving him of, or at leaſt 


« ſharing with him in all his juſt regal power ;* * and then 


gave ſome reaſons in ſupport of his right. 


The committee, however, neither offered to API his 
© majeity's reaſons, nor to oppoſe other reaſons to mags 
« againſt them,” 1 2? 


Upon which Lord Ds (140) ks this ob- 
ſervation: It is evident to all men where the difference 


now lay between them, being whether the king would re- 
© ſerve the diſpoſal of thoſe offices and places of truſt to him 
© ſelf, which all kings had enjoyed, and was indeed a part of 
« his regality, or whether he would be content with ſuch a 
© nomination as, being to paſs, and depend upon their appro= 


© bation, no man ſhould ever be admitted to them, who was 
* nominated by him.“ 


NOTE [HHH], p- 343. 


T is worthy of remark, that the houſe of commons, being 


called to aſſiſt the crown with their advice, ſoon claimed a 
right of petitioning the crown. And from peritzoners, they 
grew into afſentors and legiſlators. But it is truſted the miſ- 


fortunes of Charles I. will teach us the danger which maß 


ariſe to the community, if the houſe of commons, from 
chiming a right to adviſe the crown in the choice of miniſters, 
or to petition for their removal, ſhould ever preſume to Ag 


(140) Hiſt. Rebel. b. vii. p. 170. | 
LES _ clare, 


50 
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„„ 

clare, that no man ought to exereiſe the function of a mi. 
niſter, who had not the previous confidence of that houſe; 
that is, if the houſe of commons ſhould ever claim a right to 
aſſent to the acts of the executive, as well as to the acts of the 
legiſlative authority. | 

King Charles I. in his anſwer to the nincteen propoſitions 
ſent to him by the parliament, told them, that in thoſe 
things with which the law had intruſted him, he would 
never decline to hearken to their advice, [and did not his preſent 
majeſty ſay the ſame thing to the late Parliament? ] and would 
always weigh their advice; yet he ſhould look upon their advices, 
as aduices, not as commands or impoſitions; upon them as his 
caunſellors, not as his tutors and guardians ; and upon himſelf as 
their king, end not as their pupil or ward (141). 


NOTE [III], p. 346. 


DE LOLME, on the Conſtitution of England (142), 


ſays, © If at any time any dangerous changes were to 
take place in the Engliſh conſtitution, the pernicious ten- 
£ dency of which the people were not able at firſt to diſcover, 
« reſtritions on the liberty of the preſs, and on the power of 
< juries, will give them the firſt information.” 


Among men who have entertained a partiality for the re- 
publican form of government, one is apt to hear them quote 
the republic of Holland as a model of perfection. But to 
ſuch men I would obſerve, neither the republic of Holland, 
nor the republic of Venice, enjoy that criterion of liberty, 


'the liberty of the preſs. A ftrong proof that the conſtitution 


of neither of theſe celebrated republics is founded upon thoſe 
true principles of genuine freedom, on which the conſtitution 
of England is built. And if one calls to mind the com- 
p:aints that were made in Holland during our late conteſt 


(141) Ray, Hiſt. Eng. vol. xi. b. xx. p. 544. 
(142) B. ii. c. 19. p. 499, 4th edit. 


with 


ith 


NH IT © 
with America, the tardineſs of their naval preparations ; and, 
after the {termination of hoſtilities, the ſlowneſs of nego- 
ciating a treaty of peace, one may perceive no leſs defect in 
the deciſion and force of their executive 2 55 than 11 in their 
liberty. 


. © Thoſe Loli republics which boaſt the perpetuity of 
their government,” ſays an author I have a pleaſure in 


- quoting, ©* ought to boaſt of nothing but the perpetuity of 


their abuſes; nor indeed do they enjoy greater liberty (nor 
* even greater power) than Rome did under the decem- 
© viri (143). | 

But it is not to be wondered there is leſs liberty 1 in the 


Italian republics, than in ſeveral monarchies, when it is con- 


ſidered, that there the three powers of government are united. 
© Hence their government is obliged to have recourſe to as 
© violent methods for its ſupport, as even that of the Turks 
«* witneſs the ſtate- inquiſitors (at Venice), and the lion's 
© mouth, into which every informer may at all hours throw 
© his written accuſations, What a fituation muſt the poor 
© ſubject be in under thoſe republics ? The ſame body of 
© magiſtrates are poſſeſſed, as executors of the laws, of the 
* whole power they have given themſelves in quality of le- 
„ giſlators. They may plunder the ſtate by their general 
« determinations 3 and as they have likewiſe the judiciary 

© power in their 2 every private citizen may be ruined 
© by their particular deciſions. 


The whole power is here united 5 one body; and 
though there is no external pomp that indicates a deſpotic 
© ſway, yet the people feel the effects of it every moment. 


© I allow, indeed, that the mere hereditary ariſtocracy of 
© the Italian republics, does not anſwer exactly to the deſpotic 
power of the eaſtern princes. The number of magiſtrates 
« ſometimes ſoftens the power of the magiſtracy ; the whole 
© body of the nobles do not always concur in the ſame de- 


(143) MoxTzsqQuisu on the Riſe and Fall of the Roman 


Empire, c. viii. p. 114. 
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© ſigns; ànd different tribunals are erected, that temper. 
© each: other. Thus; at Venice the legiſlative power is in 
the council, the executive in the pregadi, and the judiciary 
jn the quarantia, But the miſchief is, that theſe different 
© tribunals are compoſed of magiſtrates all belonging to the ſame 


| ©. body, which conſtitutes almoſt one and the [ame power (144). 


bl 


NOTE [KKK], p. 363- 


T H E duke of RicumonD, in his letter of the 5th Aug, 


1783, to Lieut. Col. Sharman, uſes theſe words: I 
* wiſh to ſee the executive part of government revert to where 
the conſtitution has originally placed it, in the hands of the 
crown, to be carried on by its miniſters; ; thoſe mini- 
under the controul of the people. I e not have par- 
* liament made, as it daily is, a party concerned in every act 
of ſtate, whereby it becomes the executive, for which it 
is not calculated, and loſes its ſuperintending and con- 
« trouling power, which is the main end of its inſtitution ; 
for when the two houſes are previouſly pledged by ad- 
« dreſſes, votes, and reſolutions, it becomes extremely dif- 
ficult for them afterwards to cenſure meaſures in which 
they have been ſo deeply engaged by acts of their own.” 
Even the Author of Thoughts on the Cauſe of the Diſcon- 
tents (145) writes thus: © in parliament the whole is exe- 
© cuted from the beginning to the end. In parliament the 
power of obtaining the object that is aimed at, is abſolute ; 
and the ſafety in the proceeding perfect; no rules to confine, 
no after-reckonings to terrify. Parliament cannot, with any 
great propriety, puniſh others for things in which they 
< themſelves have been accomplices. Thus, the controul 
of parliament upon the executory power is loſt, becauſe 
«parliament is made to partake in every conſiderable act of 


(144) Sp, L. b. xi. c. 6. See Note [RRR]. 
(145) P. 70» 


c government. 


N Orr 86. 


government. Impeachment, that great guardian of the putity 


F the ius, is in Nu of 1 aft, even to the idea 
6 of - it f 


* weaker and weaker. 12 popular torrent 5 upon it 
© every hour. Eo; 


But the diſpoſition which hos been the Jeſs a oo 


by the houſe of commons of late years, is, perhaps, con- : 


tained in a late reſolution : That it is the opinion of this 
* houſe, that the continuance of the preſent miniſters in power, 
© after the reſolution of this houſe, is an obſtacle to a firm, 
efficient, extended, and united adminiſtration, which can 
© alone ſave this country. The inference from which ſeems 
to be, that, conſtitutionally, no miniſter ought to continue in 
power after a reſolution of that houſe ; and yet, though not 


in direct terms, in effect, that znanimity, which is one of 


the attributes of royalty, can alone fave this country.” 


NOTE [LLL}], p. 37. 
PH is, perhaps, as ſtrong a proof as can be given, 


how © lightly eſteemed (146)? a ſeat in the houſe of 


commons was formerly. If it be true, that the right of 
election of knights of the ſhires, is a right inherent in the 
freehold, and inſeparable from it, as was faid by lord chief 
juſtice HoLT, in the caſe of 4/2by and White (147); and if 
it be admitted too, that this right is alſo a privilege, it is 
ſurely a remarkable occurrence, that any king ſhould be able, 

by his charter, to order the town of Kingſton upon Hull, 


and certain villages, to be called, and to be a ſeparate and 


independent county, and diveſt the Freeholders of their inhe- 
rent right of voting for members of parliament ; that of the 


(146) ges p. 39, 40. 
(147) Mich, 2 Ann. See alſo Note [NNN]. 


legality 


Poſſibly this evil. was meant to be attributed to | miniſies- 
rial influence; but mark the words in page 101. Is,“ 
this Author aſks, © government ſtrengthened ? It grows 


OTE . 


legality of this ſtrong exerciſe of power there ſhould never 
have been any complaint; and that the freeholders ſhould 
have quietly acquieſced in this privation of their privileges 
for ages, and never claimed to exerciſe their ancient right 
of voting for the county at large. 


NOTE [MMM], p. 373. 


HESE perſons, in feodal views, were looked upon 
only as villeins, parcels, as it were, of their lord's pro- 
perty, and of a condition too vile to enjoy any right in 
electing the members of the feodal councils (148). But 
although every exertion of the villein, corporeal and men- 
tal, and the goods of fortune it might procure, were 
the property of his lord; yet even in thoſe days, when the 
goods of the villein were ſo much the lord's property, 
that he could maintain an action for their aſportation, his 
perſon was not thought unworthy of the king's protection 
(in his courts} ; vita et membra, ſays BRACTON, ſunt in po- 
teſlate (or, as expreſſed in a Record, paſch. 19. E. I. coram 
rege Net. 36 North. in manu) regis (149). 


NOTE [NNN], p. 377. 
RA PIN tells us, that as every part of the kingdom, in 


the Norman times (when the feodal ſyſtem was ſo pre- 
valent), was within ſome barony, or ſome borough, every part 
of the YT was repreſented (1 50). 


(148) Datnyme, Feod. Prop. p. 261. Ray. Hiſt. Eng. 
voleul. p. 153. BLack. Com. b. i), c. 6. p. 95, Sed vide 
Lord LoucxzoRoun's Opinion in a Note in Douczas, 
p. 698. See alſo HarGzave's Arguments in the Caſe of So- 
merſet, the Negroe. BRADY, p. 206. STvuarT's Hiſtorical 

Diſſert. on the Antiq. of the Eng. Conſt. p. 186. 


(1.9) Co. LyTT. 127. B. Epen's Pen. Law, p. 220. 


(150) Rayin's Diſſert. on the Anglo-Sax, Gov. in vol. ji. of 
his Eng. Hiſt, p. 176. 8vo edit. | 


Sir 


5 1 © N 8. 
Sir H. SPELMAN gives it as his opinion, That in 
making laws of the kingdom the common people were not 
conſulted with, but only the barons, and thoſe which held 
in capite, who were then called in concilium regni; and the 
common people being, by way of tenure, under one or 
other of them, did then, by him that was their chief lord 
(as by their tribute or procurator, and as now by the 
«© knights of the ſhire), conſent ordifferinlaw-making, and are 
© not therefore named in the title of any ancient laws (151). 


And in the famous caſe of Aſhby and White (152), as 
reported by Lord Raymond (153), lord chief juſtice 
HoLT (whoſe opinion, three judges diſſenting, was con- 
firmed on a writ of error brought in the houſe of lords) de- 
clared, when he came to give judgment, that the right of 
voting for knights of ſhires, is ved in, and inſeperable 
« from the freehold; that citizens and burgeſſes depend on 
the ſame right as knights of ſhires, and differ only as to the 
tenure; the right and manner of their election being on the 
ſame foundation; and (adopting the words of the judges in 
the cate of Dungannon) that, if the king grant to the in- 
© habitants of Iſlington, to be a free borough, and that the 
< burgefſes of the ſame town may elect two burgeſſes to 
ſerve in parliament, ſuch a grant of ſuch privilege to bur- 
s pefles not incorporated, is void, for the inhabitants have not 
capacity to take an inheritance.” 


— 


A 


Are theſe opinions evidence that the right of voting was 
perſonal? Are they not rather a proof that property was the 
real foundation of the right in all places, boroughs, cities, 
corporations, and counties? And was it not reaſonable ? 
Do the grievances which are complained of, ariſe from any 
defective regulations in regard to the perſon or the property of 
the ſubject ? Was it not therefore a natural piece of Peer 


(151) See Lord LyTT. Obſervations on this Paſſage in | his 
Hiſt. of Henry II. vol. iii. p. 219. 


(152) Mich, 2 Anne. 
(153) Lord RarmonD, vol, ii. p. 238. 
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in our anceſtors, =" of eſtabliſhing an univerſal right of 


ſuffrage in every perſon, that, as © the inhabitants of a parti- 
© cular town are much better acquainted with its wants and 
© intereſts, than with thoſe of other places; and are better 
< judges of the capacity of their neighbours, than of that 
© of the reſt of their countrymen ; in every conſiderable 
© place, a repreſentative ſhould be elected by the inhabit- 


< ants (154) ?? 


E [OOO p. 385. 


| THE following extracts from the author of Legiſlativ- 
Rights, are irrefragable arguments againſt a poſſibility 
of a free election in counties, under the preſent ſyſtem of 
repreſentation, © The trial of the Worceſter election cauſe 
by the committee of the houſe of commons, laſted for 
more than three months, and the committee ſat ſeventy-two 
days of that time. The trial was at laſt abruptly cloſed, 
* to the diſſatisfaction of the loſing party, before all the 
© witneſſes were examined, I had it lately from good autho- 


« rity, that, in the late conteſt for Worceſter, one of the 


< parties had paid 44,0007. on account of the election only ; 
© and that the expence of the petition (for which there 
© was a ſubſcription), when the whole ſhould be diſcharged, 
© would be about 10,000/ more. The expence on both 
© ſides, then, muſt have been about 88,0007. The circum- 
« ſtances alſo of the laſt election conteſt for the county of 
« Leiceſter deſerve our notice. Fifteen days were ſpent 

in taking the poll, although the number of freeholders 

is ſaid to have been only four or five thouſand; the 


c 

c 

© ſheriff, as well as each candidate, had a counſellor con- 
< ſtantly employed in examining the voters: and the 
o 


family writings of a great number of perſons were, as I 
© have been informed, expoſed to the open ſcrutiny of theſe 
lawyers and the whole county, before their freeholds were 
admitted of, Beſides which, it was reckoned that 25, O00 J. 
a ſide was ſpent on the occaſton.* Such evils, I readily 
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 . »(r54) Sp. L. b. xi. c. 6. 
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NOTES. 


agree with the author, « want a remedy.” Inſtead of dur 


boaſted freedom, we here ſee, as in the rudeſt ages, the 


right of the ſtrongeſt preſerved in the higheſt vigour. 


NOTE [PPP], p. ts 
M R. WYVILL, in his ſpeech on the 19th of Decem- 


ber 1782, tells us, that © the anſwers from different 
parts of the kingdom, to the circular letter of the Vork- 
« ſhire Aſſociation, with few. exceptions, concurred in re- 


* commending a petition in general terms; and that the 
capital, and the counties of Sufiex, Middleſex, and Hun- 
* tingdon, adviſed that the propoſal of inſtruction. to. the. 
members ſhould be poſtponed. Was not this tacitly diſ- 
approving the propoſitions made by the Yorkſhire Aſſocia- 


tion? The petition might be reaſonable, but ſurely the pro- 


poſitions were improper. Many perſons who were conſent. - 


ing to the firſt, had great objections to the latter. And i 
believe numbers declined concurring in the meaſure, which 
they really approved, leſt they ſhould give any kind of coun. 


tenance to other proceedings, which were at once ſo un- 


conſtitutional and ſo dangerous. 


NOTE [QQQ], p. 492- 


H OW far a jury have a right (now, their power is not 
doubted) of determining the law as well as fact, on a. 
proſecution for a ſtate libel, ſeems not yet clearly defined or 


underſtood. 


According to the opinion of ſome men (to convey the 
idea in the ſame form of expreſſion as is uſed in another 
part of this treatiſe), the nature of a publication, as ex- 
plained by ſuitable averments and innuendos, if the ſenſe be 
doubtful, being proved, its principle and object are inferences 
of law from the nature of the thing publiſhed, cognizable 
only by the court of King's-bench ; while with others, as 
the principle and object of a tices may appear from 


the circumſtances, or facts, which may be given in evidence, 


a jury only, ought to determine, as well the principle and 


object, as the nature of a publication. 
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To the uncertainty of knowing therefore with preciſion, 
what is matter of law determinable by the court, and what 
matter of fact to be left to a jury, perhaps we ought to refer 


all that obſcurity and pages? in which the ſubject appears 


to be involved. 
But as this is a matter on wha as an ingenious writer 


. expreſles it, a very important diverſity of opinion hath ap- 


© peared in the minds of great and good mem (155). I 
ſhall forbear at preſent from any further conſideration of it. 


NOT . [RRR I, P. 402. 


AN exception ſhould be made here of the manner of try- 

* ing peers, or lords of parliament, great ſtate offenders, 
and thoſe perſons who have committed offences in India, 
Of the inſtitution concerning the latter, an ingenious de- 
fence has lately been made in Thoughts on the Eaft India Bill, 
by one of the People. Nevertheleſs, it may perhaps be con. 
ceived, that“ there is no liberty, if the power of judging be 
not ſeparated from the legiſlative; that, were it joined 
with the legiſlative, the life and liberty of the - ſubje& 
© would be expoſed to arbitrary controul; for the judge 
would be then the legiſlator (156); that that can be no 
very excellent mode of juriſdiction to prevent abuſe of 
power, which unites not only the judge and the jury, the 
legiſlative and the judicial powers, but takes the perſons who 
may poſſibly be guilty of abuſe, chiefly from t hoſe bodies 
one of whom is to inquire into, and the other to condemn 
ſuch abuſe. 

It may be thought, perhaps, but an indifferent con- 
trivance to preſerve the virtue of the repreſentatives of the 
people, or the virtue of the people themſelves, to make thoſe 


who ought to be only legiſlators, judges of crimes com- 
mitted in a country, where it is the eſtabliſhed mode of 


addreſſing ſuperiors, to make them valuable preſents, 


(155) EpEx's Penal Law, p. 170. 
(456) Sp. L. b. xi. c. 6. 


It 


It 


K 


It muſt, however, be confeſſed, that the caſe is new, of 
2 peculiar and extraordinary nature, attended with great 


difficulty, and improper for the deciſion of ordinary jury- 


men of 101. a year freeholds : that ſomething was neceſſary 
to be done: and as the members of the court are taken 


from different bodies, it is hoped the danger will not be fo 


great as might otherwiſe have been apprehended ; and that, 
when the matter comes to be fully conſidered, a better in- 


ſtitution will be deviſed, with a better diſtribution of 
power, 


But in ſome men's opinion, the late election conteſt 
P 


for the City of Weſtminſter has furniſhed a prece- 


dent for bringing together powers which ought to be kept 
ſeparate, in a ſtil] more important branch of the Conſtitu- 
tion than the judicial. 


NOTE [$$$], p. 406. 


* 


S it reaſonable that a power, uncontroulable by their con- 

ſtituents, ſhould be lodged in the members of the houſe of 

commons. for ſeven years together, or, according to the cal- 
culation of chances, for half the term of a man's life? 


With reſpect, indeed, to the nobility, the caſe is diffe- 
rent. They are not now, as in feodal times, much conſi- 


dered as repreſenting the tenants of their baronies, but rather 
as owners themſelves of a large ſhare of the property of the 


kingdom. An idea of dignity, wiſdom, impartiality, and 
juſtice, being therefore annexed to their poſſeſſions; and their 
honours being territorial, their honours, like their territo- 
ries, are hereditary. - 


In a ſtate there are always perſons Gdinguiſbed dy | 


« their birth, riches, or honours : but were they to be con- 


founded with the common people, and to have only the 


* weight of a ſingle vote like the reſt, the common liberty 
| 5 * would 
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© would be their flavery, and they would have no intereſt 
in ſupporting it, as moſt of the popular reſolutions would 
© be againſt them. The ſhare they have, therefore, in the 
© legiſlature, ought to be proportioned to the other advan- 
© tages they have in the , ſtate; which happens only when 
they form a body that have a right to put a ſtop to the 
< enterprizes of the people, as the people have a right to 
put a ſtop to theirs. 


The body, therefore, of the - nobility ought to be here- 


6 ditary. In the firſt place, it is ſo in its own nature; and 
+ in the next, there muſt be a conſiderable intereſt to pre- 


_ © ſerve its privileges; privileges that, in themſelves, are 


< obnoxious to popular envy, _ of courſe, in a free ſtate, 
< are always in danger (157). 


NOTE (TTT], p. 409. 


TRE houſe of lords wiſely propoſed, that the time in 


which the parliament was not to be diſſolved, ſhould be 
limited, and not left indefinite ; © that it ſhould not be diſ- 
c ſolved within two years, except by conſent of both houſes.” 
But it ſeems, © it was not to be imagined, that members of 
< parliament, who reſided from their houſes and conveniences, 
* at great charge for the ſervice of the public, would defire 
© to continue longer together, than the neceſlity of that 
« ſervice owe require (158). 


| NO T E "UUU}, p. 443. 


QOCRATES uſed to ſay, that although no man under- 
takes a trade he has not learned, even the meaneſt ; yet 
every one thinks himſelf ſufficiently qualified for the hardeſt 


> 


1457) Sp. L. b. xi. c. 6. | 
_ (158) Lord CLax. Hiſt. Rebel. b. iii. p. 205. 


of 


Q Fs on 


8 
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of all trades, that of government (159). And Sir WII- 
LIAM BLACKSTONE thus expreſſes himſelf on the ſame 


ſubject; * apprenticeſhips are held neceſſary to almoſt every 
art, commercial or mechanical; a long courſe of reading 
and ſtudy muſt form the divine, the phyſician, and the practi- 
cal profeſſor of the laws: but every man of ſuperior fortune 
thinks himſelf born a legiſlator. Vet TULLY was of a diſ- 
ee ferent opinion: & it is neceſſary,“ ſays he (160), „for 
6a ſenator to be thoroughly acquainted with the conſti- 
tution; and this, he declares, is a knowledge of the 
« moſt extenſive nature; a matter of ſciente, of diligence, 
<« of reflection; without which no: ſenator can iy de 


10 fir "oy bis ones en mum eee * i. — 1 


NOTE VVV. p. 22700 


"'ERE the executive power to ordain the raiſing of 


o 
, public money, otherwiſe than by giving its con- 


© ſent, liberty would be at an end; becauſe it would becog 0 
* legiſlative in the moſt important point of legiſlation (161 

An union of the legiſlative and executive powers 2 
Sir WILLIAM BLACKSTONE ſeems to think, would be pro- 
e duQtive of tyranny (162). And indeed, whether we 


conſider the form of the government which has been ſet up in 
America, as a theory, or the conſequences which have re- 


ſulted from it in practice, we are equally led to believe the 
coloniſts muſt have miſſed the mark widely, if they aimed at 
liberty. No leſs than a deſpotic ſtate, ſurely, could have 
been guilty of the cruelty they have exerciſed in their pro- 
ſeriptions and conhications. | 

* 2'S 


(1 59) Letters on the Spirit of Patriotifin, p; 18. 

(160) De Leg. iii. 18. | 

(161) Sp. L. b. xi. c. 6. 

(162) BLACK. Com. b. i. c. 2. p. 154. 2 L. b. xi. c. 6. 
quoted i in Note, p. 291. No. 22. F 
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In deſpotic ſtates, where the principle of the government 


is fear, cruelty may poſſibly, ſometimes, be juſtifiable; yet 


even there, great ſeverity is commonly attended with great 


danger. In thoſe governments, indeed, either the extreme 


of lenity, or of ſeverity, is to be dreaded: the one raiſes a 


ſpirit of ambition, the other of revenge; equally incompa- 


tible with public tranquillity. Reſpecting the firſt, ſome- 


thing has been ſaid already; and with regard to the latter, 


c it is a perpetual remark of the Chineſe authors, that the 


© more the ſeverity of puniſhments was increaſed in their 


empire, the nearer they were to a revolution (163). 


In all, or almoft all the governments of Europe, it 
© would be eaſy to prove, that puniſhments have increaſed 
© or diminifhed, in proportion as thoſe * favour- 
ed or diſcouraged liberty (164). 

And we have beſt the authority, that, tern ah a re- 
© public has compaſſed the deſtruction of thoſe who wanted 
© to ſubvert it, there ſhould ſoon be an end of n 
< puniſhments, and even of rewards. 

© Great puniſhments, and conſequently great changes, 
© cannot take place, without inveſting ſome citizens with 


© too great a power. It is, therefore, more adviſable in 
© this caſe to exceed in lenity, than in ſeverity z to baniſh 


but few, rather than many; and to leave them their 

« eftates, rather than to make a great number of confiſca- 

© tions. On the pretence of avenging the republic's cauſe, 

c the avengers would eſtabliſh tyranny. The buſineſs is 

© not to deſtroy the rebel, but the rebellion (165). 
NOTE [WWW], p. 427. 

DF PRICE, at the end of his Obſervations on Civil 


Liberty (166), informs us, that © in a committee of 
« the American congreſs in June 1775, a declaration was 


(163) Sp. L. b. vi. c. . (164) Ibid. 
(165) Ibid. b. xii. c. 18. | 
(466) Vol. i. p. 111. 5thedit, 

5 FLY | © drawn 
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_ © drawn up, containing an offer to Great Britain, “ that 


« the colonies/ would not only continue to grant extraor- 
« dinary aids in time of war, but alſo, if allowed a free 
« commerce; pay into the ſinking fund ſuch a ſum an- 
« nually for 100 years, as ſhould be more than ſufficient, in 
<<. that time, if faithfully applied, to extinguiſh all the preſent 
«debts of Britain. Or, provided this was not accepted, 
that, to remove the groundleſs jealouſy of Britain, that 
e the colonies aimed at independence, and an abolition of 
« the navigation act, which, in truth, they had never in- 
« tended; and alſo, to avoid all future diſputes about the 
ce right of making that and other acts for regulating their 
cc commerce for the general benefit, they would enter into a 
« covenant with Britain that fe 2 2 paſſe 1 er- 
b erciſe that right for 100 years to comm. | 
He adds, that . though this reſolution only PI 'the 4 | 
© ternative of, either a free trade with extraordinary aids 
and an annual ſupply, or an excluſive trade confirmed 
© and extended; yet there can be little reaſon to doubt, 
* but that to avgid the calamities attending, the | conteſt, 


both would have been conſented to; particularly if, on 


« our part, ſuch a reviſal of the laws of trade had been — | 
© ed, as was propoſed in a plan which he mentions of Lord 
« Shelburne.) . 

© But, it ſeems, Sh 3 was not dd in the p 
© minutes' of the congreſs ; a ſevere act of parliament hap- 

pening to arrive at that time, which determined _ not 
* to give the ſum tp in it. 


. this nation ande 8 — it mind rather 9%; 
to extend its commerce than its dominion (167). 
This is certainly the. true idea, Increaſe of Jominion. | 
will bring no-increaſe of liberty; but the advantages we 


(167) Sp. L. b. xix. c. 25. 7 12841) 
WE We 557 0 | enjoy 
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enjoy! may be müll inecreaſed by: commerce. Commerce 
| | may bring us additional bleſſings; diſtant territorial domi- 
1 nions may weaken us, and take away thoſe we already 
poſſeſs (168). Nature, whieh has marked out our boun- 
daries, if we would attend to her precepts, has taught us 
this leſſon; and experience has ſtrongly confirmed it. Com- 
merce only ought to be the object of our diſtant con- 
nections; and if force ſhould be found neceſſary to ſupport 
and preſerve it, nature has ſo directed, that it ſhould be 
uſed to acquire, not territorial dominions, but the dominion 
of the fea. This is the true empire which ought. to be 
aimed at. Here we ſhould employ our ſtrength, and 
ered our forts and caſtles (169); for this form alliances : 
here only a foreign force can materially affect the main 
object of the Engliſh government; that is, the liberty of 
enjoying in peace the good things which England affords, 
and the liberty of acquiring nature's giſts to other countries 
by commerce. But we ſhould take care, that, in ſeeking 
after ſuperfluities, we loſe not the neceſſaries of life; and 
how formidable ſoever our force, it ought never to be ex- 
erted | in an hoſtile manner, on trivial occaſions, 


The life of governments is like that of a man. The 
latter has a right to kill in caſe of natural defence ; the 
former have a right to ASE war for their own pre- 
© ſervation. 


© The right, therefore, of war is derived from neceſſity 
© and ſtrict juſtice. If thoſe who direct the conſcience or 
© counſels of princes do not hold by this, all is undone, 


It is true, that among ſocieties, the right of natural 
defence carries along with it, ſometimes, the neceſſity of 
© attacking ; as, for inſtance, when one nation ſees that 
* a longer peace will enable another to deſtroy her ; and 
(168) See Ibid. b. viii. c. 16, 17, 18, 19, 20. b. ix. c. 6, 7, &. 
and b. xix. c. 27. 
(169) Sp. L. b. xiii. c. 17. and b. xix. c. 27. . 
1 5 | c that 
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chat to attack that nation inſtantly, is. 
vent her on deſtruction... But if princes. proceed on. ar- 


Fl 


< bitrary principles of glory, conveniency, and utility, tor- : 


5 rents of blood will overſpresd the earth (170).“ 

If rapine ſhould be the object of the kings of the — 1 
what are they better than pirates and robbers? They have 
greater power, mu does that give them greater right todo R. 


Above all, let them not avail themſelves of any ſuch 
c jdle plea as the glory « of the prince; his glory is nothing 


I but pride; it is A e ns not a IE 
e ns 99%, 1 


The ardent love. of 7 5 18 is cried up ſo much 
by many authors, is, according to another-writer, ns- 
g thing more than an ardent deſire of committing e e 
in order to make afterwards a boaſt of it (172)." 22009 


Several writers, nevertheleſs, dazzled with the ane of 
military exploits, and the brilliancy . with which ſome of 
them have been recorded, have fancied, as the laſt men- 


tioned author obſerves, that the goyernments of Rome | 


and Sparta are the only ones fit for us to imitate; not 


conſidering, that there is an eſſential difference bein 


thoſe governments and that of England. Sparta depended 
for her preſervation on military glory: war, therefore, was 
the object of the government of Sparta. Increaſe of domi- 


nion was the view of Rome. But the direct end of the Eng- 


liſh conſtitution, as has before been Göser is LIBER- 
TY (173). 

What blood and treaſure have been une waſted in 
Don Quixote ſchemes of preſerving the balance of power in 


(170) Ibid. b. x. Cor So 

(171) Sp. Lo Do X> . 

(172) De Lol uE, Conſt, Eng. b. ii. c. 5. p- 242. 
1750 15 L. . c. 5. 


Europe, 


only way to pre- | 
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Europe; in ſecuring. the Dutch barrier, reducing the 
French monarchy, ſettling the Spaniſh ſucceſſion, ſup- 
< "porting the houſe of Auſtria, maintaining the liberties of the 
Germanic body, and other purpoſes (174) l' though it is 
manifeſt, that in order © to preſerve the principles of the 
0 rechen een. in any country, the ſtate muſt be 
ſupported in Me extent it has acquired; that the ſpirit of 
© the: ſtate will change in proportion as it contracts or ex- 
* tends its limits (175) ;* that © the attempting to make 
< conqueſts, ruined all the republics of Greece (176); 
and *© that it is proved from the hiſtory of mankind, that 
© to conquer, or be conquered, has, i. in effect, been gene- 
© rally the ſame (177). 


Can, therefore, any thing leſs than gie elenden juſtify 
England engaging in war? Every other pretence ſeems to 
be. fallacious, and injurious both to the prince and the 
people. A faction, as in the reign of Charles I. may wiſh 
to embroil the king in difficulties, in order afterwards to 


take advantage of his diſtreſs : but if a king of England 
would wiſh to be eaſy and happy, he ought to leſſen, and 


not increaſe, the burdens of his people. And the people 


themſelves ſhould conſider, whether a war was ever yet 
concluded without additional taxes. "SF 


(174) Brack. Com. b. i. c.8. p. y | N 
(175) Sp. L. b. viii. c. 20. | 
(176) JusTamonD's Tranſlat. of Abbe 3 9, Hiſt. of: 


the Settlem. and Trade in the Eaſt and Weſt Indies, vol. iv. 


b. xix. p. 428. 
(177) Dr. Fexcusox' ; Hiſt, of Civ. Pe tir, ; 5. 
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